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JOINT APPENDIX 
A. PETITION 

3 THE TAX COURT OF THE UNITED STATES 


Maguire Industries, Incorporated, 

Petitioner ,j 

against 

The Secretary of War, 

Respondent. 


Docket No. 225R 


Petition 

(Filed June 23, 1945) 

The above named Petitioner hereby petitions for a re- 
determination of the purported excessive profits set forth 
by the Secretary of War (acting by and through Hon. 
Robert P. Patterson, Undersecretary of War) in his pur¬ 
ported “Determination of Excessive Profits” pursuant to 
Section 403 of the Sixth Supplemental National Defense 
Appropriation Act, as amended, said purported “Deter¬ 
mination” being dated March 26, 1945 (Exhibit “A” to this 
petition) and alleges as follows: 

A 

1. The Petitioner (formerly known as Auto-Ordnance 
Corporation) is a New York corporation with its principal 
place of business at 1437 Railroad Avenue, Bridgeport, 
Connecticut, and files its income tax returns on a fiscal year 
ending October 31, in the Second District of New York. 
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4 B 

1. Petitioner invokes the jurisdiction of this court under 
Section 403(e)(2) of the Renegotiation Act as amended 
(Section 3806 Internal Revenue Code, as amended) upon 
the grounds hereinafter stated. 

2. By invoking the jurisdiction of this Court, Petitioner 
does not intend to waive any other rights it may have to 
contest said “Determination of Excessive Profits”, or any 
action purportedly taken in pursuance thereof. 

3. The “Determination of Excessive Profits” (a copy 
of which is attached and marked Exhibit “A”) was dated 
and mailed to Petitioner on March 26, 1945. 

C 

1. The amount of purported excessive profits determined 
by the Secretary was $750,000.00, all of which is in con¬ 
troversy. Said determination is not embodied in an agree¬ 
ment and purportedly is with respect to the period from 
May 1, 1942 to October 31, 1942. 

2. The “Determination of Excessive Profits” does not 
recite any description of the contract or contracts on which 
the purported excessive profits were realized and accord¬ 
ingly, the Petitioner is unable to identify said contract or 
contracts. The “Determination of Excessive Profits” is 
stated by the Secretary to arise out of a reopening of re¬ 
negotiation according to the terms of an agreement 

5 between the Respondent and the Petitioner dated 
August 7, 1942 (a copy of which is attached and 

marked Exhibit “B”), which said agreement (Exhibit “B”) 
purported to cover all profits realized or likely to be 
realized by Petitioner for its full fiscal year beginning 
November 1, 1941 and ending October 31, 1942, arising 
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out of contracts with the United States War Department, 
respectively identified as follows: 

Contract No. DA-W-478 ORD 210-1456 dated January 
20,1942, covering 661,838 Thompson Submachine Guns and 
parts, in the amount of $67,872,316.69. 

Contract No. DA-W-478 ORD 126 and 1396 dated 
December 1, 1941, covering 39,024 Thompson Submachine 
Guns and parts in the amount of $5,419,640.00. 

Contract No. DA-W-478 ORD 315-1545 dated March 
4, 1942, covering 2,600,000 XX Magazines in the amount 
of $819,000.00. 

Contract No. DA-W-478 ORD 314 dated March 23, 
1942, covering 7,943 Thompson Submachine Guns and parts 
in the amount of $861,481.60. 

3. Of the above mentioned amount of $750,000.00 so 
purportedly determined to be excessive profits, $307,144.17 
has been allowed as a tax credit as provided by Section 
3806 of the Internal Revenue Code, and the balance of 
$442,855.83 was withheld from funds owing by the 
War Department to Petitioner on another contract, viz: 
W19-059-ORD-2014. 

6 D 

The determination as set forth in Exhibit “A’ ’is believed 
to be based upon the following errors: 

1. Respondent erred by failure to cite particulars in 
his finding. Only the conclusion is given and no detail of 
contracts affected or disallowed items of cost is recited as 
a basis for the conclusion. 

2. Respondent erred by failure to make his findings 
of excessive profits for the full fiscal year ending October 
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31, 1942, and by limiting the same to the six month period 
beginning May 1, 1942 and ending October 31, 1942. 

3. Respondent erred by failure to give due considera¬ 
tion to the $6,000,000.00 already refunded by Petitioner 
out of profits realized or likely to be realized on the con¬ 
tracts identified in Paragraph C (2) above. 

4. Respondent erred by failure to limit his determination 
to profits realized on contracts enumerated in Paragraph 
C (2) above. 

5. Respondent erred by failure to give due consideration 
to the fact that the total amount of profits realized on the 
contracts identified in Paragraph C (2) above, during the 
fiscal year ending October 31, 1942 was less than the 
$6,000,000.00 already refunded. 

6. Respondent erred by failure to give due considera¬ 
tion to the fact that the total amount of profits realized 
on all contracts subject to renegotiation, during the fiscal 
year ending October 31,1942, was less than the $6,000,000.00 
already refunded. 

7 7. Respondent erred by failure to reopen the re¬ 

negotiations for the full fiscal year, as provided by 
the contract dated August 7, 1942 (Exhibit “B”). 

8. Respondent erred by failure to give due consideration 
to costs and expenses incurred by Petitioner during the 
period beginning November 1, 1941 and ending April 30, 
1942. 

9. Respondent erred by failure to give due consideration 
to the fact that a substantial portion of its profit during 
the fiscal year ending October 31, 1942 was realized on 
contracts which were exempt from renegotiation. 
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10. Respondent erred by issuing a unilateral “Deter¬ 
mination of Excessive Profits” for a six month period, 
when the contract of August 7, 1942 (Exhibit “B”) and 
subsequent correspondence from the War Department 
Price Adjustment Board clearly refers to determinations 
of profit for the full fiscal year ending October 31, 1942. 

11. Respondent erred by issuing a unilateral “Deter¬ 
mination of Excessive Profits” when the entire proceedings 
subsequent to August 7, 1942 were under and pursuant to 
the terms of a valid and binding bilateral contract (Exhibit 
“B”) which makes no provision for a unilateral determina¬ 
tion. 

12. Respondent erred in referring to $750,000.00, the 
amount of determination of excessive profits as “additional 
excessive profits” when Petitioner had already refunded 
an amount in excess of all profits realized on the contracts 
identified in Paragraph C (2) and an amount in excess of 
all profits earned on all renegotiate business during the 
year 1942. 

8 13. Respondent erred by failure to set aside the 

agreement of August 7, 1942 (Exhibit “B”) and 
refunding the $6,000,000.00 paid as having been entered 
into on a mutual mistake of fact. 

14. Respondent erred by failure to set aside the agree¬ 
ment of August 7, 1942 (Exhibit “B”) and refunding the 
$6,000,000.00 paid as having been entered into as a mutual 
mistake of law. 

15. Respondent erred by failure to set aside the agree¬ 
ment of August 7, 1942 (Exhibit “B”) and refunding the 
$6,000,000.00 paid, on the grounds of failure of considera¬ 
tion. 
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16. Respondent erred by failure to set aside the agree¬ 
ment of August 7, 1942 (Exhibit “B”) and refunding the 
$6,000,000.00 paid on the grounds that his execution of said 
Exhibit “B” was ultra vires and without the sanction or 
support of Section 403 of the Sixth Supplemental National 
Defense Appropriation Act. 

17. Respondent erred by failure to set aside the agree¬ 
ment of August 7, 1942 (Exhibit “B”) and refunding the 
$6,000,000.00 paid on the grounds that it referred to and 
attempted to renegotiate profits earned by Petitioner in 
1939, 1940 and 1941, on contracts not renegotiable under 
the provisions of Section 403 of the Sixth Supplemental 
National Defense Appropriation Act. 

18. Respondent erred by issuing a unilateral determina¬ 
tion which had the effect of renegotiating profits earned 
in 1939, 1940, and 1941, on contracts not renegotiable under 
the provisions of Section 403 of the Sixth Supplemental 
National Defense Appropriation Act. 

9 19. Respondent erred by failure to allow as cost, 

amortization on tools, dies, jigs, fixtures and gauges 
for the manufacture of Thompson Submachine Guns prop¬ 
erly attributable to the fiscal year 1942, in the sum of 
$220,028.44. 

20. Respondent erred by failure to allow as cost, the 
full amount of the following items of cost: 


Development of Guns $187,856.24 

Development of Food Process 29,967.76 

Development of Electronic Products 19,164.31 

Inventory Obsolescence 190,257.40 

Scrap Loss 62,126.09 


21. Respondent erred by failure to give due considera¬ 
tion to price reductions made by petitioner. 
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22. Respondent erred by failure to give due considera¬ 
tion to petitioner’s efficiency in reducing costs. 

23. Respondent erred by failure to give due considera¬ 
tion to economies practiced by petitioner in use of raw 
materials. 

24. Respondent erred by failure to give due considera¬ 
tion to petitioner’s efficiency in use of facilities and con¬ 
servation of manpower. 

25. Respondent erred in failure to give due considera¬ 
tion to the unusual nature, character and extent of sub¬ 
contracting in connection with deliveries made by petitioner 
during the fiscal year ending October 31, 1942. 

10 26. Respondent erred by failure to give due con¬ 

sideration to the quality of production. 

27. Respondent erred by failure to give due considera¬ 
tion to the complexity of manufacturing technique. 

28. Respondent erred by failure to give due considera¬ 
tion to the quantity of production and deliveries in the 
fiscal year ending October 31, 1942. 

29. Respondent erred by failure to give due considera¬ 
tion to petitioner’s inventive and developmental contribu¬ 
tion. 

30. Respondent erred by failure to give due considera¬ 
tion to petitioner’s cooperation with the government and 
with other contractors in developing and supplying techni- 
nal assistance to alternative and competitive sources of 
supply. 

31. Respondent erred by failure to give due considera¬ 
tion to the effect of petitioner’s operations in the fiscal 
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year ending October 31, 1942 on its future peacetime busi¬ 
ness. 

32. Respondent erred by failure to give due considera¬ 
tion to the risk run by petitioner due to possible increases 
in costs of materials and wages. 

33. Respondent erred by failure to give due considera¬ 
tion to the risks run by petitioner due to its inexperience 
in a new type of production. 

34. Respondent erred by failure to give due considera¬ 
tion to the amount of private funds employed by petitioner 
in the performance of its contracts. 

11 35. Respondent erred by failure to give due con¬ 

sideration to the fact that except for certain advance 
payments, no public funds were borrowed or used by 
petitioner. 

36. Respondent erred by failure to give due considera¬ 
tion to the financial risks run by petitioner in financing 
subcontractors with its own funds. 

37. Respondent erred by failure to give due considera¬ 
tion to risks run by petitioner in obtaining new materials. 

38. Respondent erred by failure to give due considera¬ 
tion to risks of the petitioner attended by rejection and 
spoilage of work. 

39. Respondent erred by failure to give due considera¬ 
tion to risks incurred by petitioner involving cut-backs in 
quantity of orders on hand and production. 

40. Respondent erred by failure to give due considera¬ 
tion to the fact that contractors’ profits were attributable 
to reduced costs. 
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41. Respondent erred by failure to give due considera¬ 
tion to the contingent risks incurred by petitioner during 
the fiscal year ended 1942. 

42. Respondent erred by failure to give due considera¬ 
tion to the fact that petitioner ran a substantial risk of 
inventory obsolescence, it being the manufacturer of only 
one product, namely, the Thompson Submachine Gun, for 
only one customer, namely, the United States Government. 

12 43. Respondent erred by basing his determination 
of excessive profits on sales, costs and earnings 

figures which were fictitious and arbitrary, in that they 
could not be definitely ascertained either by petitioner or 
by the War Department Price Adjustment Board, and no 
agreement was ever reached thereon. 

44. Respondent erred by failure to give due considera¬ 
tion to certain adjustments in the results of operations 
for the period from May 1, 1942 to October 31, 1942, as 
originally submitted. 

45. Respondent erred by failing to permit the petitioner 
to make a reasonable profit for the fiscal year ending Octo¬ 
ber 31, 1942. 

46. Respondent erred by failure to permit the petitioner 
to make a reasonable profit for the six months ending 
October 31, 1942. 

13 E 

The facts upon which petitioner relies as a basis for 
this proceeding are as follows: 

1. There are no particulars in the “Determination of 
Excessive Profits” (Exhibit “A”). The only statement 
made is that $750,000.00 of profits realized by the contractor 
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during the period from May 1, 1942 to October 31, 1942 
under its contracts and sub-contracts subject to renegotia¬ 
tion pursuant to the provision of the Act and said agree¬ 
ment of August 7, 1942 (Exhibit “B”) are excessive. No 
contracts are designated, there is no determination as to 
how much profits were earned by the Petitioner during 
the period stated, there is no statement of allowances or 
disallowances. 

2. The determination of excessive profits states on its 
face that it is based upon a certain agreement under date 
of August 7, 1942 (Exhibit “B”). That agreement pro¬ 
vides for renegotiation of profits realized or likely to be 
realized by the Petitioner during the fiscal year ending 
October 31, 1942. It further provides that in the event 
of the happening of certain contingencies, namely, the 
development of variances between certain estimated results 
and actual results for the period, the renegotiation may 
be reopened. The renegotiation covered the entire year, 
the “Determination of Excessive Profits” purports to cover 
only six months. 

14 3. Petitioner paid to the United States of America 

the sum of $6,000,000 in cash and by credit on in¬ 
voices rendered. This payment represented supposed 
profits realized or likely to be realized during the fiscal 
year ending October 31, 1942 and purportedly owing out 
of the profits realized on the contracts referred to in para¬ 
graph C (2). Said total of $6,000,000 was less than the 
entire profits from the said contracts, and reduced the profit 
on all Petitioner’s contracts with the United States Govern¬ 
ment to less than 6% for the year ending October 31, 1942. 

4. Although the agreement of August 7, 1942, on which 
the purported “Determination of Excessive Profits” is 
based, provided that it was a final determination of the 
profits realized or likely to be realized by the Petitioner 
during the fiscal year 1942 arising out of the contracts 
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enumerated in Paragraph C (2), it does not refer to said 
contracts but merely states that it purports to recapture 
profits realized by the Petitioner during the period from 
May 1, 1942 to October 31, 1942 under all contracts and 
sub-contracts subject to renegotiation. 

5. The total amount of profits realized on the contracts 
referred to in Paragraph C (2), during the fiscal year end¬ 
ing October 31,1942 was $4,482,190.89, without giving effect 
to certain additional items of cost hereinafter referred to, 
billings on said contracts being $31,294,699.30, and the costs 
being $26,812,508.41. 

15 6. The total amount of profits realized on all 

contracts of the Petitioner subject to renegotiation, 
during the fiscal year ending October 31, 1942 was $5,947,- 
686.35, without giving effect to certain additional items 
of cost hereinafter referred to, billings on said contracts 
being $37,281,785.03, and the costs being $31,334,098.26. 

7. The agreement of August 7, 1942 (Exhibit “B”) 
provided that “the renegotiation” could under certain cir¬ 
cumstances, be “reopened.” “The renegotiation” referred 
to the fiscal year ending October 31, 1942, not to the six 
month period ending October 31, 1942. 

8. During the fiscal year ending October 31, 1942, the 
Petitioner, before the said refund of $6,000,000, realized 
a total operating profit of $8,487,306.47 on all sales to 
the United States Government, totalling $48,387,894.87; 
of this amount $2,519,620.12 represented the operating 
profit realized on contracts as to which final payment 
had been made prior to April 28, 1942. Accordingly, as 
hereinbefore alleged, an operating profit of only $5,947,- 
686.35 was realized on contracts not exempt from re¬ 
negotiation, as to which sales amounted to $37,281,785.03. 
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9. After said refund, there was a loss on contracts not 
exempt from renegotiation. The further payment of said 
sum of $750,000 increases this loss by that amount. 

16 10. As hereinbefore alleged, the agreement of 

August 7, 1942 (Exhibit “B”) covers the entire fiscal 
year ended October 31,1942. Correspondence from the War 
Department Price Adjustment Board, copies of which are 
annexed as Exhibits “C”, “D” and “E”, also refer to 
determination of profit for the full fiscal year ending 
October 31, 1942. 

11. The agreement of August 7, 1942 (Exhibit “B”) 
is a bilateral agreement. No provision is therein made 
for a unilateral determination; none was agreed to and 
none was intended. 

12. At the time the agreement of August 7, 1942 (Ex¬ 
hibit “B”) was executed, neither the Petitioner nor, on 
information and belief, the persons acting on behalf of 
the Respondent, contemplated the repayment by the Peti¬ 
tioner of any sums in excess of the total profits realized 
or likely to be realized by the Petitioner on contracts not 
exempt from renegotiation. 

13. At the, time of the negotiations leading to the 
execution of the agreement of August 7, 1942 (Exhibit 
“B”), the Petitioner had on hand contracts totalling 
$85,000,000. It was considered expedient to refund the 
amount requested by the Price Adjustment Board, in 
view of the anticipated profits. The Price Adjustment 
Board requested $6,000,000 and the Petitioner made that 
refund. 

14. Shortly after the renegotiation, the Petitioner’s 
backlog of orders was cut by over $51,000,000. Further¬ 
more, the monthly proposed delivery schedule of 90,000 
guns per month, was substantially reduced. 
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17 15. On information and belief, at the time of 

the negotiations leading to the execution of the agree¬ 
ment of August 7,1942 (Exhibit “B”), there was no author¬ 
ity given to the Respondent or his representatives to exe¬ 
cute such an agreement. 

16. The agreement of August 7, 1942 (Exhibit “B”) 
states “that the return of profits earned in the fiscal 
year 1942, is of an amount sufficient so that the earnings 
of the undersigned (Petitioner) from June, 1939, to the 
end of the fiscal year 1942, averaged over the entire 
period, are deemed to be finally determined *******; 


the purpose •****•• being specifically to reduce in¬ 
come • * * * * • • for the fiscal year 1942, to a point which 


would have the effect of adjusting profits ******* s i nce 
June, 1939”. 

17. The audit of the Petitioner’s Federal Tax Returns 
for the fiscal year ending October 31, 1941 resulted in 
there being allowed to Petitioner for tax purposes addi¬ 
tional deductions for 1942 for amortization and deprecia¬ 
tion of tools, dies, jigs, fixtures and gauges in the sum 
of $220,028.44 which was not taken into consideration in 
the making of the “Determination of Excessive Profits” 
(Exhibit “A”). 

18 18. In the negotiations leading to the execution 

of the agreement of August 7, 1942 (Exhibit “B”) 
and in the subsequent negotiations, after reopening, the War 
Department Price Adjustment Board disregarded expendi¬ 
tures made by the petitioner for research and develop¬ 
ment, except to the extent, after lengthy discussions, of 
stating that they would permit an allowance of $100,000.00 
for research and development. 

19. In addition to the actual figures shown on peti¬ 
tioner’s books, the petitioner actually incurred costs by 
reason of inventory obsolescence and scrap loss. These 
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items were also disregarded by the War Department Price 
Adjustment Board. 

20. The full amount of research and development claimed 
was as follows: 

Development of guns $187,856.24 

Development of food process 29,967.76 
Development of electronic 

products 19,164.31 

21. The inventory obsolescence which actually affected 
petitioner’s 1942 fiscal year was $190,257.40 and the above 
mentioned scrap loss was $62,126.09. 

22. During the fiscal year ending October 31, 1942, peti¬ 
tioner was engaged predominantly in the manufacture and 
sale of Thompson Submachine Guns and parts and acces¬ 
sories therefor under prime contracts with the United 
States Government. It was also engaged in research in 

the fields of electronics and food compression, in 
19 which fields it is now substantially engaged, all for 
the war effort. Petitioner was and is engaged in 
the business of crude oil production and exploration, which 
is exempt from renegotiation. 

23. The petitioner with the cut-off of small arms pro¬ 
duction in 1943, by reason in part of its research and 
development program, was able to convert its facilities 
to the production of electronics products, and in 1944 had 
sales of $5,000,000.00 of such products. 

24. In July, 1939, the Thompson Submachine Guns were 
sold to the United States Government for $202.50. In 
February, 1940, the price was reduced to $168.75; in April, 
1940 to $166.76; in June, 1940 to $146.66; in October, 
1940 to $120; in March, 1941 to $99; in June, 1941 to $97; 
in December, 1941 to $75; in May, 1942 to $70; and in 
June, 1942 to $43. Prices for parts and accessories under¬ 
went reductions substantially similar to those put into 
effect on the Thompson Submachine Gun. 
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25. Substantial reductions were made in the cost of 
procurement of parts and subassemblies. Efficiency in 
production and production methods effected substantial 
savings and costs. The development of the Thompson 
Submachine Gun, Model M-l, during the fiscal year ended 
October 31, 1942 and its adoption by the armed forces of 
the United States constituted a major reduction of cost. 
During the period May 1 to October 31, 1942, direct costs 
were actually reduced by $994,000.00, this being the dif¬ 
ference, on a percentage basis, between the esti- 

20 mated direct cost of manufacturing and the actual 
costs. The estimate, attached to the agreement of 
August 7, 1942 (Exhibit “B”), showed a direct cost of 88% 
of sales. At this percentage, the direct cost of the actual 
sales for the six months period of $21,402,000 would have 
been $18,333,000. The actual cost during this six months 
period was $17,839,000 constituting a difference of 
$994,000. 

26. The savings in direct costs were made in spite of 
the fact of actual reductions in the unit sales prices and 
in spite of labor and material cost generally. If the 
products delivered from May 1 to October 31, 1942 had 
been priced at the prices in effect before the last re¬ 
ductions detailed in paragraph E(24), sales volume would 
have been $23,830,000 instead of $21,402,000. 

27. During the six months period ending October 31, 
1942 petitioner delivered approximately 48,000 more guns 
than were delivered in the first six months of the fiscal 
year, and almost twice as many parts. 

28. During the fiscal year ended October 31, 1942 peti¬ 
tioner delivered to the government 564,714 guns. Of this 
quantity, only 505 guns were rejected. 

29. Petitioner started to deliver Thompson Submachine 
Guns in 1940 and 1941 when certain steels and raw ma- 
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terials were not critical and had purchased a substantial 
amount of steel inventory at its own risk during the 
non-critical period. Therefore, it was possible for peti¬ 
tioner to carry on production for a considerable time after 
December 7, 1941 with raw stock and materials 
21 purchased and contracted for before the material 
situation became acute. A substantial number of 
Thompson Submachine Guns were made out of steel ac¬ 
quired from mills which had not sold their full capacity and 
petitioner helped in easing the demand for steel producing 
facilities during the critical period after Dceember 7, 
1941. 

30. Development of the Thompson Submachine Gun, 
Model M-l, and its adoption, constituted a material saving 
in raw stock with consequent price reductions. Petitioner 
delivered many hundreds of thousands of the M-l model 
gun which eliminated certain components of the previous 
model, the principal ones being the compensator and the 
lock. Many parts were simplified so as to reduce the 
amount of machining and consequent waste metal. Several 
parts were redesigned so as to be smaller and more com¬ 
pact in character thereby requiring less raw material. Since 
less machining was required, smaller amounts of critical 
tool steel was consumed in the process of manufacture. 

31. Beginning in December, 1939 petitioner embarked 
on a broad policy of subcontracting, and in the early stages 
of production it set up and consistently maintained a 
program of using the facilities of others wherever avail¬ 
able. As a consequence, one of the larger arms manufac¬ 
turing companies, Savage Arms Corporation, with facili¬ 
ties that had been practically idle for many years, was 
brought into the small arms production. 

32. Petitioner supplied all of the necessary tools, 
dies, jigs, fixtures, gauges, engineering facilities and 

financing required by this subcontracting and the 
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22 plant of the subcontractor was drawn into the arms 
program as early as 1939. Its facilities were kept 

busy through the years 1940 and 1941 when it would other¬ 
wise be making peacetime products, and accordingly, in 
1942, this plant was ready to deliver and did deliver large 
quantities of war materials. Beginning in 1940, peti¬ 
tioner persuaded other arms manufacturers and certain 
other manufacturers, who had never made arms, approxi¬ 
mately 30 in number, to engage in the production of Thomp¬ 
son Submachine Guns, parts and accessories. Large quan¬ 
tities were delivered by all of these subcontractors in 1942. 
A’considerable amount of engineering, tooling and finan¬ 
cial assistance was given to these subcontractors by peti¬ 
tioner out of its own funds. 

33. Petitioner’s facilities in Bridgeport, Connecticut, 
were acquired during the period when tools were not yet 
scarce, principally in the latter part of 1940 and the early 
part of 1941 and without governmental assistance, financial 
or otherwise, except for a small quantity of leased equip¬ 
ment. This equipment had been in government storage 
since World War I, it had to be rehabilitated, including 
individual motorizing in place of belt drives, all at peti¬ 
tioner’s expense. These facilities were used solely for 
the purpose of manufacturing Thompson Submachine 
Guns, parts and tools therefor. Tool facilties w r ere ac¬ 
quired for the purpose of manufacturing tools for 

23 petitioner’s production and for the production equip¬ 
ment of subcontractors who required tooling assist¬ 
ance to get into production. 

34. By virtue of the fact that petitioner brought the 
facilities of an existing arms company into the small 
arms field in 1939 and 1940, the services of a large body 
of workers trained in arms manufacture was procured 
before any of these workers were diverted into other 
work. Petitioner’s stimulation of its delivery program 
in 1939 and 1940 made it possible for petitioner and its 
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subcontractors to train additional personnel who were still 
being recruited out of the ranks of the unemployed so 
that when the time came that there was a tremendous 
demand for petitioner’s product, there was a body of 
trained manpower for production purposes. 

35. The introduction of the Thompson Submachine Gun, 
Model M-l, resulted in a time saving of 61% of standard 
manufacturing hours which would otherwise have been 
consumed on the components eliminated or modified. Peti¬ 
tioner maintained at the plant of its principal subcontractor, 
its chief engineer and several assistants and a staff of 
trained gun makers for the purpose of testing and gauging 
guns during every part of the manufacturing process and 
through and after final assembly. 

36. Out of over one-half million guns delivered, only 
505 were rejected. Not a single gun was returned from 
the field. 

24 37. Petitioner was at all times during 1942 and 

before and after, the only prime contractor for 
Thompson Submachine Guns anywhere in the world and 
supplied every Thompson Submachine Gun used by the 
Armed Forces of the United States and its Allies. 

38. Petitioner has been awarded the Army-Navy “E” 
for excellence in production for the Thompson Submachine 
Gun and has since received three stars testifying to the 
continuance of such excellence. 

39. The Thompson Submachine Gun is based on in¬ 
tricate mathematical formula and its tolerances are very 
close. The manufacturing technique necessary to produce 
weapons of exceptionally high military character in large 
quantities with close tolerances is involved and complicated. 
Various parts of the gun, such as the barrel, the bolt, 
the frame and the receiver constitute extremely close 
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and delicate manufacturing operations for which petitioner 
evolved special techniques. Petitioner and its subcon¬ 
tractors were required to ream and straighten barrels, 
a work which can be performed by very few mechanics 
and only after a lengthy period of apprenticeship. 

40. Petitioner’s deliveries of Thompson Submachine 
Guns is unprecedented and petitioner avers that no other 
prime contractor for small arms attained a record of 
production equal to that of deliveries of Thompson Sub¬ 
machine Guns made by petitioner. The rate of delivery 
is as follows: 

25 1939 422 guns 

1940 29,245 “ 

1941 231,886 “ 

1942 564,714 “ 

In addition to the foregoing schedule of delivery of com¬ 
pleted guns, there were enormous quantities of parts and 
accessories. 

41. Petitioner’s deliveries were not only unprecedented 
but were not anticipated by the War Department. In 
the two years beginning in 1939 and ending in 1941, peti¬ 
tioner made deliveries of over 250,000 Thompson Sub¬ 
machine Guns although the actual table of production of 
the Ordinance Department issued in August, 1939 showed 
the desired quantity of guns in the event of a major 
emergency set forth as a grand total of 9,200 guns for 
34 months, less than 4% of the amount actually delivered 
during the same period. 

42. No manufacturing burden or schedule was imposed 
upon petitioner during the year 1942, which it did not ful¬ 
fill in accordance with the requirements at the time. Peti¬ 
tioner actually manufactured and procured more guns and 
parts than the then known requirements of the armed 
forces. 
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43. Petitioner’s schedule of deliveries at the end of 
1942 was for 90,000 to 100,000 guns per month. This 
schedule was in excess of the requirements of the Armed 
Forces and was cut back to 30,000 guns per month. Peti¬ 
tioner, together with one of its subcontractors, developed 
the Thompson Submachine Gun, Model M-l, which was 

adopted by the War Department in 1942. The 

26 Government neither financed nor initiated any part 
of this development work. Petitioner authorized its 

principal subcontractor to change over for production of 
the Model M-l Gun even before its final acceptance, so that 
there would be no delay, at a cost to petitioner of over 
$ 200 , 000 . 

44. As a result of the development and the adoption 
of the M-l gun, petitioner experienced substantial reduc¬ 
tions in unit prices and consequent sales volume, from 
$70 per gun to $43 per gun, and was also required to 
tool up for a new type of production. The development 
and submission of the Thompson Submachine Gun, Model 
M-l, made voluntarily by petitioner, actually resulted in 
large cancellations of contracts held by petitioner for 
the old model Thompson Submachine Gun. 

45. During the fiscal year 1942, petitioner initiated and 
developed improvements on items of ordnance covering 
12 other weapons and types of weapons at a total cost 
during the year of $187,856.24. All of these weapons were 
submitted to the War Department for acceptance and 
approval. Only one, namely, the Thompson Submachine 
Gun, Model M-l, was adopted. One of the items of de¬ 
velopment, namely, the .30 calibre light carbine was de¬ 
veloped and submitted to testing to the Ordnance Depart¬ 
ment at its outi request. 

27 46. The Thompson Submachine Gun was designed 
and the patents on it held and controlled by peti¬ 
tioner from 1916 to and after October 31, 1942. Many 
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hundreds of thousands of dollars were spent in develop¬ 
ment work and patent protection. No profits were accrued 
from the use of the patents during their initial life. All 
of the profits for the fiscal year 1942 were earned as a 
result of the manufacture, delivery and sale of the Thomp¬ 
son Submachine Gun which was invented, designed and 
developed by petitioner at its own cost and expense over 
a period of many years. 

47. Petitioner was the only privately owned military 
small arms company in existence from 1916 to the end of 
the fiscal year 1942. Its operations from the period 1916 
to the period of the outbreak of hostilities in Europe, 
namely, September, 1939, were conducted at a loss with 
a resultant deficit of over $2,000,000. During the latter 
part of the fiscal year ending October 31, 1942, petitioner 
entered into and performed developmental and inventive 
work with respect to electronics and radar equipment in 
the sum of $19,164.31, and with respect to the method of 
processing and preserving food in the sum of $29,967.76. 
These developments were for war purposes only and peti¬ 
tioner is substantially engaged in both fields for Allied 
military use. From the period beginning 1916 and end¬ 
ing October 31, 1942, petitioner has been solely a military 

arms company and as such was competitive to all 
28 other arms companies. Nevertheless, during the 

fiscal year ended October 31, 1942 and before and 
after that time, petitioner used other arms companies and 
their facilities for the purpose of adding to the deliveries 
of Thompson Submachine Guns made for the Armed 
Services. 

48. As a result of its program of subcontracting, peti¬ 
tioner does not possess a thoroughly integrated plant for 
the manufacture of any commodity. Petitioner never 
took advantage of the various types of governmental as¬ 
sistance available for plant and all of the plants of peti¬ 
tioner are owned solely by it and were bought, equipped 
and maintained with its own funds. 
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49. A large portion of the profits for the year ended Oc¬ 
tober 31, 1942 were earned under and pursuant to prime 
contracts which contain no clause protecting petitioner in 
the event of increases in cost, materials or wages. Peti¬ 
tioner, on the other hand, protected its principal sub¬ 
contractor against wage increases over the base rate pre¬ 
vailing on December 15, 1939 and maintained an overtime 
and incentive program at a cost to petitioner of over 
$ 1 , 000 , 000 . 

50. There had been no volume of production of Thomp¬ 
son Submachine Guns existing anywhere in the United 
States of America or abroad since 1921. Petitioner re¬ 
constructed the experience of 18 years past to different 
types of equipment and under conditions which were 

rapidly changing. Petitioner integrated the delivery 
29 of a final product of all of the work in its own plants 

and in the plants of its subcontractors resulting in 
large production of an extremely complex military weapon. 
Petitioner built up secondary and tertiary sources of 
parts at its own risk so as to minimize the possibility of 
failure of production due to the novelty, technicality and 
precision of the work. 

51. Petitioner’s arrangement with its principal subcon¬ 
tractor required the payment of 50% of the sales value 
of each contract in advance. The advance payment was 
applied to the last half of the contract so that the sub¬ 
contractor was paid in full when the contract was only half 
completed. Although all of petitioner’s prime contracts 
with the United States Government contained guaranteed 
delivery dates, petitioner’s subcontracts with its principal 
subcontractors provided only for an agreement on the part 
of the subcontractor to use its best efforts. Petitioner 
took the risk of having the best efforts of its subcontractor 
coincide with guaranteed delivery dates made by it to the 
War Department. 



23 


52. Although all of petitioner’s prime contracts with the 
Government contained cancellation clauses, its principal 
subcontractor was unwilling until the latter part of 1942 
to accept any type of cancellation clause whatsoever, re¬ 
sulting in a contingent liability to petitioner in the event 
of government cancellations for hundreds of thousands of 
dollars. 

30 53. For a substantial period of time prior to the 
time when steel actually became a critical material, 

petitioner purchased and held materials at the call of its 
subcontractors at its own cost, expense and risk. After 
steel became a critical commodity our stock piles of steel 
on several occasions ran dangerously low to a point where 
considerable ingenuity had to be employed to keep the 
operations in our plant and the plants of our subcontrac¬ 
tors going without interruption. 

54. Petitioner was allowed no deviation from rigid gov¬ 
ernment specifications with respect to guns and parts con¬ 
tracted for by the War Department. Petitioner was re¬ 
quired by virtue of contracts with its principal suppliers 
to accept pieces concerning which there was some doubt 
as to whether or not they would meet the specifications 
agreed to by petitioner in its contracts with the War De¬ 
partment. All spoilage and scrap of parts made in peti¬ 
tioner’s plant or accepted by petitioner from subcontrac¬ 
tors was at the risk of petitioner. 

55. Petitioner’s inventory in the process of salvage 
alone as at October 31, 1942 was $223,007.55. Petitioner 
avers, as above alleged, that the scrap loss from this in¬ 
ventory in process of salvage attributable to the fiscal year 
ended October 31, 1942 was $62,126.09. 

31 56. Shortly after the close of the fiscal year ended 
October 31, 1942, petitioner received substantial can¬ 
cellation of orders and cut-back of quantities and was 
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ultimately advised that the Government required no more 
Thompson Submachine Guns after December 31, 1943. As 
a result of the fact that during the fiscal year ended Oc¬ 
tober 31, 1942, petitioner was engaged in producing only 
one product, namely, the Thompson Submachine Gun, for 
one buyer, namely, the War Department, petitioner ran 
substantial risks of inventory obsolescence. During the 
fiscal year October 31, 1942, as above alleged, this ob¬ 
solescence amounted to $190,257.40. 

57. The agreement of August 7, 1942 (Exhibit “B”) 
stated that the renegotiation, if reopened, would relate to 
the variance between the estimated and actual figures for 
the six months ended October 31, 1942. The “actual” 
figures for the said six months ended October 31, 1942 
was originally submitted to the Price Adjustment Board 
on the basis of mere mathematical subtraction of the 
actual figures for the first six months ending April 30, 
1942 from the audited figures for the full fiscal year ending 
October 31, 1942. This resulted in a misstatement of the 
figures and during the negotiations upon the reopening, 
it was conceded that it was impossible to determine what 
the actual operations were for the six months ended Octo¬ 
ber 31, 1942. 

32 58. There were certain items, however, which 

were clearly inaccurately set forth with respect to 
the six months ending October 31, 1942. The making of 
these adjustments would have increased the indirect costs 
from $1,404,164.04 to $1,431,007.17 and would have in¬ 
creased the general administrative expenses from $59,- 
287.15 to $461,367.98. The net effect of these adjustments 
would have made the profit for the second six months 
period $1,671,071.84 instead of $2,099,995.80, which was 
shown as a result of the mere mathematical computation 
outlined above. 
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59. The percentage of operating profit to sales for the 
fiscal year ending October 31, 1942 after giving effect to 
the refund of $750,000 was only 4.12% and, after making 
the adjustments above alleged, the operating profit for 
the six months ending October 31, 1942 was only 4.73%, 
on all sales to the United States Government, without con¬ 
sidering the additional costs hereinabove alleged. 

60. The total amount of operating profit realized on all 
contracts subject to renegotiation during the six months 
period ending October 31, 1942 after making the adjust¬ 
ments above alleged, and without giving effect to the re¬ 
fund of $750,000 was $1,725,922.88, billings being $21,- 
351,697.06, and the costs being $19,625,774.18 or an 
operating profit of 8.08% of sales, without considering the 
additional costs hereinabove alleged. 

» 

61. The total amount of operating profit realized on 
all sales to the United States Government during the fiscal 
year ending October 31, 1942 after refunding $6,000,000 
was $2,467,105, billings being $42,387,894, and the costs 
being $39,920,789 or an operating profit of 5.82% of sales, 
without considering the additional costs hereinabove 
alleged. 

33 62. The allegations hereinabove made with respect 

to sales, costs and profits are based on the books of 
account of the petitioner, believed by petitioner to be fair 
and accurate and do not take into effect certain additional 
items of costs as above alleged. The items set forth as 
costs are based in part upon allocations of indirect costs 
and general and administrative expenses, which alloca¬ 
tions are believed by petitioner to be fair and reasonable. 

Wherefore, the petitioner prays that this court may 
hear the proceeding and determine: 

(a) That the agreement of August 7, 1942 (Exhibit 
“B”) should be set aside and a refund made to petitioner, 
or 
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(b) That the respondent has proceeded in violation of 
the said agreement of August 7, 1942 (Exhibit “B”), and 

(c) That the unilateral determination (Exhibit “A”) is 
illegal and void and was issued in violation of the Renego¬ 
tiation Act, and 

(d) That no unilateral determination may issue under 
the Renegotiation Act with respect to the petitioner’s 1942 
fiscal year, and 

(e) That petitioner has not realized any additional ex¬ 
cessive profits for its fiscal year 1942, and 

(f) That the sum of $442,855.83 is now illegally re¬ 
tained by order of respondent, and 

34 (g) For such other and further relief as the peti¬ 

tioner may be entitled to and as the nature of the 
case may require and as to the court may seem just and 
proper. 


Maguire Industries, Incorporated 

By: Madeline Dreher 

Vice President 
500 Fifth Avenue 
New York 18, New York 


Eugene D. Powers 
Robert L. London 
Attorneys for Petitioner 
500 Fifth Avenue 
New York 18, New York 
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36 (Exhibit 66 A”) 

WAR DEPARTMENT 
Office of the Under Secretary 
Washington 

Determination of Excessive Profits 

Pursuant to Section 403 of the Sixth Supplemental 
National Defense Appropriation Act, 1942, as 
amended, which term refers to said Act as last 
amended 14 July 1943 and as affected by Title VTI 
of the Revenue Act of 1943 so far as applicable. 

Whereas, under date of August 7, 1942 Auto-Ordnance 
Corporation, a New York corporation, and the United 
States of America, entered into an agreement providing 
for the return to the United States of America of certain 
profits realized by Auto-Ordnance Corporation; and 

Whereas, such agreement further provided that it was 
subject to the right of the Under Secretary of War, or his 
duly authorized representative, to reopen the renegotia¬ 
tion, in his discretion, but not later than sixty days after 
the Auto-Ordnance Corporation shall have filed with the 
Under Secretary of War certain statements and financial 
papers, if the result of actual operations from May 1, 1942 
to October 31, 1942, were substantially at variance with 
the estimates for said period as set forth in said agree¬ 
ment, but that such negotiation shall relate only to such 
variance, if any; and 

Whereas, such a variance occurred and was substantial; 
and 

Whereas, such renegotiation was duly re-opened accord¬ 
ing to the terms of said agreement and further negotiations 
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(hereinafter referred to as “renegotiation”) were under¬ 
taken with respect to such variance for the period from 
May 1, 1942 to October 31, 1942; and 

Whereas, Auto-Ordnance Corporation has changed its 
name to Maguire Industries, Incorporated, and is herein¬ 
after referred to as “Contractor”; and 

Whereas, the Contractor holds contracts and subcon¬ 
tracts subject to renegotiation pursuant to the provisions 
of Section 403 of the Sixth Supplemental National Defense 
Appropriation Act, 1942, as amended (hereinafter referred 
to as the Act) and said agreement; and 

Whereas, renegotiation has taken place between the 
Under Secretary of War and the Contractor, pursuant to 
the provisions of the Act and said agreement, for the 
purpose of eliminating certain of the profits realized by 
the Contractor during the period from May 1, 1942 to 
October 31, 1942, under said contracts and subcontracts; 
and 

37 Whereas, as a basis for said renegotiation the 
Under Secretary of War considered certain financial, 
operating and other data, submitted by the Contractor 
or obtained by the Under Secretary of War from govern¬ 
mental or other reliable sources, relating to the profits 
realized by the Contractor during said fiscal period under 
said contracts and subcontracts; and 

Whereas, the Contractor has been granted full oppor¬ 
tunity to submit such additional information and to present 
such contentions as the Contractor deemed material in 
determining the amount of said profits which should be 
refunded pursuant to the Act and said agreement, and 
the renegotiability of such contracts and subcontracts, at 
hearings of which due notice was given, and due considera¬ 
tion has been given to the financial, operating and other 
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data and information so furnished or obtained and each 
of the contentions so presented; 

Now, therefore, pursuant to said agreement and the 
authority and discretion vested in the Secretary of War, 
the Secretary of the Navy, the Secretary of the Treasury, 
the Chairman of the Maritime Commission, the Administra¬ 
tor of the War Shipping Administration, and the respective 
Boards of Directors of the Defense Plant Corporation, 
Metals Reserve Company, Defense Supplies Corporation 
and Rubber Reserve Company under the provisions of the 
Act, and duly delegated to the Under Secretary of War 
under subsection (f) thereof, it is hereby found and deter¬ 
mined : 

That $750,000 of the profits realized by the Con¬ 
tractor during the period from May 1, 1942 to October 
31, 1942, under its contracts and subcontracts subject 
to renegotiation, pursuant to the provisions of the 
Act and said agreement, are excessive. 

That said sum of $750,000 so determined to be ex¬ 
cessive is in addition to the sums otherwise specified 
to be returned by the Contractor under said agreement 
and is hereinafter referred to as “additional excessive 
profits”. 

That in connection with the payment or discharge 
by any means of the amount of additional excessive 
profits determined hereby to have been realized by 
the Contractor, the Contractor shall be credited with 
any amount to which it may be entitled under Section 
3806 of the Internal Revenue Code as computed by the 
Commissioner of Internal Revenue. 

That the Contractor is directed to repay such addi¬ 
tional excessive profits less such tax credit, if any, to 
the Treasurer of the United States. 

That the additional excessive profits so found and 
determined shall be eliminated by any of the methods 
provided in the Act, or any combination thereof; and 






30 


the Commanding General, Army Service Forces, and 
the Commanding General, Army Air Forces, are here¬ 
by authorized and directed to take any and all action 
which may be necessary or desirable to effect such 
elimination. 

26 March 1945 


(Sgd.) Robert P. Patterson 
Under Secretary of War 


38 (Exhibit “B”) 

Contract No. W-33-CPS-1. 

WAR DEPARTMENT 
Price Adjustment Board 

AGREEMENT 
Date: August 7, 1942 

As a result of negotiation between the undersigned Auto- 
Ordnance Corporation, a New York corporation, and the 
War Department Price Adjustment Board (hereinafter 
called the Board) acting for the Secretary of War, it has 
been agreed that Six Million ($6,000,000) Dollars, and the 
amount payable under paragraph 4 hereof, of the aggre¬ 
gate contract prices provided for in the contracts between 
the undersigned and the War Department enumerated or 
generally described in Schedule A attached hereto, repre¬ 
senting profits realized, or likely to be realized, by the 
undersigned during the fiscal year ending October 31, 1942, 
shall be returned to the United States of America. The 
undersigned agrees with the United States of America to 
pay the above mentioned sums to the United States of 
America as follows: 
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1. By payment in cash upon the delivery to 
the undersigned of a counterpart of this 
agreement duly executed by or for the 

Under Secretary of War in the sum of $2,000,000. 

2. On or before August 31,1942, the sum of $1,000,000. 

3. The sum of $3,000,000 shall be paid on or 
before January 1,1943. The undersigned 

39 agrees with the United States of America 
that the Secretary of War shall have the 
right to withhold in each of the months 
of September, October and November, 

1942, the sum of $1,000,000 against in¬ 
voices which may be rendered by the 
undersigned to the United States of 
America in each of said months for guns 
and parts under contract 478 DA 210- 
1456, making an aggregate of said sum 
of $3,000,000. 

4. An aggregate sum estimated to be approximately 
$875,000, will be paid in cash upon the delivery to 
the undersigned of a counterpart of this agreement 
duly executed by or for the Under Secretary of War, 
which sum has been accumulated by the undersigned 
as a result of payment to the undersigned on account 
of invoices rendered to the United States of America 
by the undersigned under contract No. 478-DA-210- 
1456 on and after June 1,1942, at unit prices in excess 
of the unit prices contained in a proposal made by the 
undersigned to the United States of America con¬ 
tained in a letter dated May 15, 1942, copy of which 
is attached hereto. 

The undersigned will not utilize this adjustment in any 
attempt to recover from any person, firm or corporation 
any of the monies to be paid Or credited to the United 
States by the undersigned in accordance with this agree¬ 
ment. 
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On or before April 1, 1943, the undersigned will furnish 
to the Under Secretary of War, signed on behalf of the 
undersigned by its treasurer and in form satisfactory to 
the Under Secretary of War, (1) a written statement show¬ 
ing the actual results of operations of the undersigned 
from May 1, 1942, to October 31, 1942, with necessary 
supporting data, and (2) a balance sheet, profit and loss 
statement and analysis of surplus for the fiscal year end¬ 
ing October 31, 1942, certified by independent Public Ac¬ 
countants who may be those regularly employed by the 
undersigned. 

The execution of this agreement by or on behalf of the 
Under Secretary of War shall be deemed a final determina¬ 
tion of the profits realized, or likely to be realized, 
40 by the undersigned during said fiscal year from 
said contracts, subject to the right of the Under 
Secretary of War or his duly authorized representative. 

(a) To reopen the renegotiation in his discretion, but 
not later than 60 days after the undersigned shall 
have filed with the Under Secretary of War, the 
statement and financial papers mentioned in the pre¬ 
ceding paragraph hereof, if the result of actual 
operations from May 1, 1942, to October 31, 1942, 
were substantially at variance with the estimates 
for said period upon which said finding is based 
(a copy of which are hereto attached and initialed 
for identification) but such negotiation shall relate 
only to such variance, if any, and 

(b) To reopen the renegotiation in his discretion at any 
time hereafter if in his opinion the undersigned in 
the course thereof has furnished any false informa¬ 
tion. 

The undersigned has submitted to the Board certain 
information respecting profits earned by the undersigned 
since June, 1939, and it is agreed that the return of profits 
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earned in the fiscal year 1942, is of an amount sufficient 
so that the earnings of the undersigned from June, 1939, 
to the end of the fiscal year 1942, averaged over the entire 
period are deemed to be finally determined, subject to the 
provisions hereof and taking into consideration the refund 
of the monies herein provided for, representing profits 
realized, or likely to be realized, in the fiscal year 1942; 
the purpose of this agreement and the settlement herein 
made being specifically to reduce income realized, or likely 
to be realized, by the undersigned for the fiscal year 1942, 
to a point which would have the effect of adjusting profits 
realized by the undersigned on contracts with the United 
States of America since June, 1939. 

This agreement is executed on behalf of the undersigned 
by its president pursuant to resolution adopted by its 
Board of Directors and when approved by the Under 
41 Secretary of War or his duly authorized representa¬ 
tive shall be binding upon the undersigned and upon 
the War Department, and shall remain in full force and 
effect notwithstanding any interpretation, amendment or 
disposition of Section 408 of the Sixth Supplemental Na¬ 
tional Defense Appropriation Act, 1942. 

Auto-Ordnance Corporation 

By Russell Maguire 

President. 


Approved: 

For the Under Secretary of War 

By Albert J. Browning Col. A. U. S. 

Authorized Representative. 




AUTO-ORDNANCE CORPORATION 
Revised Projection Figures 
Income, Profit and Loss Statement 
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AUTO-ORDNANCE CORPORATION 
Revised Projection Figures 
General, and Administrative Expenses 
For the Year Ended October 31,1942 


Salaries and Wages: 

Officers-L-- 

Clerical-- 

Bonus (Factory and Office)- 

Total Salaries and Wages- 

Factory Supplies and Expense_ 

Social Security Taxes- 

Insurance: 

Compensation and Pub. Liab.. 

Fire, Group and Miscellaneous.- 

Depreciation and Amortization- 

Rent _____ 

Miscellaneous Freight .. 

Professional Services _ 

Travel ..—. 

Telephone and Telegraph... 

Office Supplies and Expense_ 

Repairs—Materials and Supplies- 

Advertising and Publicity_ 

Commissions ____ 

Demonstrating and Testing_ 

Donations and Contributions- 

Xmas Expense and Gifts- 

Dues and Subscriptions... 

Registrar and Transfer Expense_ 

Miscellaneous Expenses_ 

Capital Stock Tax__ 

State Income, Franchise, etc. Tax_ 

Miscellaneous Taxes__ 


Actual 
Figures 
to 2/28/42 


Actual 
Figures 
2 Months to 
4/30/42 


Total 

Six Months 
ended 
4/30/42 


Russell Maguire 
Frederic A. Willis 
Raymond Koontz 
Richard W. Shimer 
Joseph J. Granahan 


$ 96,812.19 

$ 48,243.61 

$145,055.80 

82,200.44 

29,494.09 

111,694.53 

54,062.82 

5,000.00 

49,062.82 

$233,075.45 

$ 72,737.70 

$305,813.15 

—0— 

184.48 

184.48 

1,583.71 

951.92 

2,535.63 

404.90 

21.54 

426.44 

5,704.36 

4,627.73 

1,076.63 

2,922.17 

1,609.90 

4,532.07 

4,744.38 

1,492.67 

6,237.05 

52.71 

9.89 

62.60 

83,207.72 

29,140.02 

112,347.74 

23,178.24 

13,265.12 

36,443.36 

8,388.94 

4,635.25 

13,024.19 

7,117.39 

4,302.28 

11,419.67 

1,086.75 

10.60 

1,097.35 

11,844.41 

3,498.35 

15,342.76 

177.97 

84.00 

93.97 

295.39 

—0— 

295.39 

7,377.00 

3,060.85 

10,437.85 

5,134.60 

68.32 

5,202.92 

1,627.08 

813.83 

2,440.91 

3,793.16 

1,102.83 

4,895.99 

3,205.87 

2,566.91 ' 

5,772.78 

44,833.33 

22,416.66 

67,249.99 

202,369.89 

172,637.53 

375,007.42 

2,595.62 

—0— 

2,595.62 

$654,365.10 

$329,982.92 

$984,348.02 

for six months 

ending Oct. 31, 1942) 

President 

V 2 month. 

. _ , mmlm ml « 


Estimated 
Projection 
for Six Months 
ended 10/31/42 


$ 49,541.67* 
135,000.00 


$ 184,541.67 

4,000.00 

800.00 

2,500.00 

5,390.10 

13,307.33 

96,023.98 

36,000.00 

15,364.75 

15,697.72 

1,000.00 

42,001.65 

300.00 

11,939.15 

2,786.17 

5,000.00 

8,000.00 

74,750.01 

529,610.55 

3,000.00 


Total 
Estimate 
for Year 


$ 194,597.47 
246,694.53 
49,062.82 

$ 490,354.82 
184.48 

6.535.63 

1,226.44 

3.576.63 
9,922.17 

19.544.38 
62.60 

206,371.72 

72,443.36 

28,388.94 

27.117.39 
2,097.35 

57,344.41 

93.97 

595.39 

22,377.00 

5,202.92 

5,227.08 

9,895.99 

13,772.78 

142,000.00 

904,617.97 

5,595.62 


Vice-Pres. 

Vice-Pres. 

Secretary 

Treasurer 


6 months— 

6 months. 

6 months.— 
6 months— 


$1,052,013.08 $2,036,361.10 


$ 7,291.67 
21,000.00 
12,500.00 
2,750.00 
6,000.00 


$49,541.67 
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AUTO-ORDNANCE CORPORATION 

Revised Projection Schedule 
For the Year Ended October 31, 1942 


Indirect Costs 

Tool Obsolescence, etc.- 

Royalties- 

Sub-contracting burden - 

Plant Protection expenses- 

Amortization not charged to cost- 

Experimental and Research - 


Less: Burden Overabsorbed 
Scrap Salvaged- 


Net Indirect Costs 


Actual 
Figures 
to Feb. 28,1942 

Actual 

Figures 

March & 

April, 1942 

Six Months 
Projection 
Estimated 

Total for 
Year Ended 
October 31,1942 

$ 53^00 
646,354.17 
36,259.51 
39,469.55 
21,224.93 

—0— (1) $ 531,436.56 

$ 68,314.77 329,100.00 

9,651.52 52,348.48 

77,943.61 170,000.00 

9,164.62(3) —0— 

$ 531,436.56 
53,417.00 
1,043,768.94 
98,259.51 
287,413.16 
30,389.55 

$796,725.16 

$165,074.52 

$1,082,885.04 

$2,044,684.72 

$ 59,466.04 
11,203.19 

$196,404.86 

7,633.17 

$ -0- 

$ 255,870.90 
18,836.36 

$ 70,669.23 

$204,038.03 

$ -0- 

$ 274,70726 

$726,055.95 

38,963.81 

$1,082,885.04 

$1,769,977.46 


(1) Lost time re change-over- $ 4,554.00 

Blacking out Bridgeport plant--- 18,438.00 

Re-tooling to cover change-over—Bridgeport- 124,265.00 

Tool obsolescence due to change-over—Bridgeport— 73,179.56 

Tool obsolescence due to change-over—Remington— 16,000.00 

Tool obsolescence due to change-over—Savage- 175,000.00 

Re-tooling to cover change-over—Utica- 120,000.00 


* *$531,436.56 


(3) Included in other charges 





AUTO-ORDNANCE CORI 

Revised Projectk 

Sales and Direct C 
Period May 1, 1942 to Octc 


Sales Guns Based on 
Estimated Deliveries 

Model 28 A-l _ 


Model M-l 


No. of 
Guns 

Unit 

Price 

18,000 

$75.00 ■ 

36,000 

75.00 1 

40,000 

70.00 ! 

50,260 

70.00 

144,260 



195,240 43.00 

65,000 43.00 


Sales Parts-.... 

Total Sales 5/1/42 to 10/31/42-- 

Estimated Direct Cost of Sales: 

Guns: 

Model 28 A-l_ 144,260 62.60 

Model M-l_ 195,240 38.388 

M-l_ 65,000 37.1422 

Estimated Cost of Parts Sales_ 


Total Cost of Sales 5/1/42 to 10/31/42 


31, 1942 


Bridgeport 

Utica 

Total 

$1,350,000.00 

2,800,000.00 

$ 2,700,000.00 

3,518,200.00 

$ 1,350,000.00 
2,700,000.00 
2,800,000.00 
3,518,200.00 

2,795,000.00 

8,395,320.00 

8,395,320.00 

2,795,000.00 

$6,945,000.00 

$14,613,520.00 

$21,558,520.00 

5,305,446.82 


$26,863,966.82 


9,016,250.00 

7,494,873.12 

2,414,243.00 

4,593,460.45 


$23,518,826.57 
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AUTO-ORDNANCE CORPORATION 

Revised Projection Schedule 
For the Year Ended October 31, 1942 


Actual 

Actual i Figures Six Months Total for 

Figures March & Projection Year Ended 

to Feb. 28,1942 April, 1942 Estimated October 31,1942 

Indirect Costs 

Tool Obsolescence, etc.... —0— ! —0— (1) $ 531,436.56 $ 531,436.56 

Royalties ,---- $ 53,417.00 —0— —0— 53,417.00 

Sub-contracting burden _ 646,354.17 $ 68,314.77 329,100.00 1,043,768.94 

Plant Protection expenses- 36,259.51 9,651.52 52,348.48 98,259.51 

Amortization not charged to cost- 39,469.55 77,943.61 170,000.00 287,413.16 

Experimental and Research - 21,224.93 9,164.62(3) —0— 30,389.55 



$796,725.16 

$165,074.52 

$1,082,885.04 

$2,044,684.72 

Less: Burden Overabsorbed _ 

_ $ 59,466.04 

$196,404.86 

$ —0— 

$ 255,870.90 

Scrap Salvaged- 

__ 11,203.19 

7,633.17 

-O- 

18,836.36 


$ 70,669.23 

$204,038.03 

$ -0- 

$ 274,707.26 

Net Indirect Costs — 

_$726,055.95 

38,963.81 

$1,082,885.04 

$1,769,977.46 


$ 4,554.00 
18,438.00 
124,265.00 
73,179.56 
16,000.00 
175,000.00 
120,000.00 

$531,436.56 


(1) Lost time re change-over.- 

Blacking out Bridgeport plant- 

Re-tooling to cover change-over—Bridgeport- 

Tool obsolescence due to change-over—Bridgeport— 
Tool obsolescence due to change-over—Remington— 

Tool obsolescence due to change-over—Savage- 

Re-tooling to cover change-over—Utica- 


(3) Included in other charges 
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47 AUTO-ORDNANCE CORPORATION 

Revised Probable Schedule of Production 


Balance All Government Orders at May 1, 1942 
602,8-11 Thompson Submachine Guns 


Utica Bridgeport Total Balance 

- - - Owed to 



Old 

New 

Old 

New 

Old 

New 

U. S. 

May 1,1942 
May 

June 

July 

August 

September 

October 

39,500 

42,000 

4,760 

37,240 

48,000 

55,000 

55,000 

18,000 

15,000 

15,000 

10,000 

10,000 

25,000 

30,000 

57,500 

57,000 

19,760 

10,000 

37,240 

58,000 

80,000 

85,000 

602,841 

545.341 

488.341 

431.341 

363.341 

283.341 

198.341 


86,260 

195,240 

58,000 

65,000 

144,260 

260,240 
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48 Thompson Submachine Gun 

Thompson Semi-Automatic Rifle 
Trade Mark— Thompson —Registered 

AUTO-ORDNANCE CORPORATION 
Executive Offices 
1437 Railroad Avenue 
Bridgeport, Conn. 

Telephone Cable Address 

Bridgeport 6-1101 “Autoroco” 

May 15th, 1942 

Hartford Ordnance District 
95 State Street 
Springfield, Mass. 

Gentlemen: 

We wish to make certain amendments to our letter of 
April 14th, 1942, which referred to your letter of April 
6th, authorizing us to change over Thompson Submachine 
Gun production of Model 1928A1 Guns to the new Ml 
Model; and which contained certain quotations with respect 
to the uncompleted portions of Contracts W-478-ORD-1456, 
DA-W-478-ORD-210 and DA-W-478-ORD-314. 

We expect to manufacture approximately 60,000 Thomp¬ 
son Submachine Guns in the month of May and are using 
every effort to reach 90,000 monthly production, as re¬ 
quested by the War Department, at the earliest possible 
moment. As a result of this heavy production of Thompson 
Submachine Guns, Model 1928A1 and the anticipated mass 
production of Thompson Submachine Guns, Model Ml, we 
have been able to effect some production economies and 
we anticipate that we will be able to achieve additional 
economies when we have stabilized production on the Ml 
gun. 

We are extremely pleased to offer you a substantial re¬ 
duction in the quotations previously offered on April 14th, 
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1942. These substantially reduced prices are made avail¬ 
able partly as a result of economies realized because of 
mass production but they also involve a considerable reduc¬ 
tion on our part of anticipated profit ratios. In other words, 
these prices are a combination of lower cost due to volume 
production and a lower return to this corporation. 

The unit price of the Thompson Submachine 
Gun, Model 1928A1, as per Contracts W-478- 
ORD-1456, DA-W-478-ORD-210 and DA-W-478- 
ORD-314, effective on deliveries after May 30, 

1942, will be_,_$70.00 ea. 

f.o.b. Bridgeport, Connecticut and/or Utica, N. Y. 

The unit price for all Ml Guns delivered under 
these contracts will be_$43.00 ea. 

f.o.b. Bridgeport, Connecticut and/or Utica, N. Y. 

49 Hartford Ordnance District May 15th, 1942 

If you furnish the testing ammunition for the function 
firing of these guns we will allow you a credit of 40^ per 
gun. 

Each of the above guns will be equipped with horizontal 
foregrip; new* rear sight; one 20-round magazine; one 
brush, cleaning cal. .45 M5; one Gunsling, M1923; one Oiler, 
One Rod, cleaning; and one Handbook. 

The quotations for the spare parts have been substan¬ 
tially reduced. Schedules are attached. As stated in our 
letter of April 14th, 1942, the quantities of spare parts to 
be delivered against these schedules will vary inasmuch as 
delivery of Model 1928A1 guns and Model Ml guns vary. 
We are therefore attaching the following schedules: 

Contract W-478-ORD-1456 for the 50,000 1928A1 Guns 
to be delivered—Schedule A attached. 

Contract DA-W-478-ORD-210 for 150,000 Guns 1928A1 
to be delivered—Schedule B attached. 
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Contract W-478-ORD-314 for 7,943 Guns Model Ml to 
be delivered—Schedule C attached. 

Contract W-478-ORD-1456 for 461,838 Ml Guns to be 
delivered—Schedule D attached. 

As per our letter of April 14th, 1942, the above quota¬ 
tions also assume that the War Department will follow 
through with the agreement to supply the list of machine 
tools which was attached to our letter of April 14, 1942, 
totaling $599,961.60 for our Bridgeport plant and $50,000 
for a subcontractor. 

You will recall that the Ml Model w^as completed under 
considerable pressure for time and after submitting the 
gun to the War Department for approval, we submitted a 
quotation which, due to the nature of events at that time, 
was rather hurriedly computed. Now that we have had 
time for more extensive cost studies, we are very glad to 
be able to quote you a considerably lower price. 

We request that you execute a supplement to this con¬ 
tract as soon as possible so that no time whatsoever, may 
be lost in reaching the desired production goal of 90,000 
guns monthly which was set by the War Department. 

Very truly yours, 

Auto-Obdnance Corporation 

Russell Maguire 
President 


RM ;kp 
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50 50,000 GUNS 1928-A1 TO BE DELIVERED 

Item Quantity Unit Price Total 


$820,265.00 

The above schedule constitutes a revision of Contract 
W-478-ORD-1456 and DA-W-478-ORD-210, dated 1/20/42 
and will prevail on the portion of the contract undelivered 
at May 30th, 1942. 

51 Schedule B 

CONTRACT W 478 ORD-210 FOR 150,000 GUNS 
1928-A1 TO BE DELIVERED 

Item Quantity Unit Price Total 


$2,460,795.00 

The above schedule constitutes a revision of Contract 
W-478-ORD-1456 and DA-W-478-ORD-210, dated 1/20/42, 
and will prevail on the undelivered portion at May 30,1942. 
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52 Schedule D 

CONTRACT W-478 ORD-1456 FOR 461,838 Ml GUNS 
TO BE DELIVERED 

Item Quantity Unit Price Total 


$2,698,237.42 

The above schedule constitutes a revision of Contract 
No. W-478-ORD-1456 and DA-W-478-ORD-210, dated 
1/20/42 and will prevail on the undelivered portion of the 
contract at May 30, 1942. 

53 Schedule C 

CONTRACT W-478-ORD-314 FOR 7,943 GUNS Ml 
TO BE DELIVERED 

Item Quantity Unit Price Total 


$46,412.97 

The above schedule constitutes a revision of Contract 
W-478-ORD-314 dated 3/23/42. 
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54 Schedule A 

Contract No. DA-W-478 ORD-210-1456 dated January 20, 
1942, covering 661,838 Guns and Parts in the 
amount of._$67,872,316.69 

Contract No. DA-W-478 ORD-126 & 1396 dated December 
3, 1941, covering 39,024 Guns and Parts in 
the amount of_$5,419,640.00 

Contract No. DA-W-478 ORD-315-1545 dated March 4, 
1942, covering 2,600,000 XX Magazines in 
the amount of_$819,000.00 

Contract No. DA-W-478 ORD-314 dated March 23, 1942, 
covering 7,943 guns and Parts in the amount 
of _$861,481.60 


55 (Exhibit “C”) 

SPRAR 

1 March 1945 


Maguire Industries, Inc. 
726 Jackson Place, NW 
Washington, D. C. 


Attention: Mr. Theodore T. Hayes 

Subject: Renegotiation of Auto-Ordnance Cor¬ 
poration for the Period Ended 31 
October 1942. 


Gentlemen: 

Pursuant to your telephone conversation with Major 
Stuart of this office, this will confirm that Mr. Julius H. 
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Amberg has now completed his review of the above re¬ 
negotiation proceedings and has affirmed the previous find¬ 
ing of the War Department Price Adjustment Board that 
an additional refund of $750,000 must be made by the 
company in order to eliminate excessive profits for the 
company’s 1942 fiscal year. 

It is understood that Mr. Powers and Mr. Maguire are 
presently on a business trip to Mexico from which they 
are expected to return on 16 March. This office would 
appreciate prompt advice from the company as to whether 
the renegotiation should be settled by execution of a 
bilateral agreement covering a refund of $750,000 or 
whether alternatively a unilateral determination in that 
amount should be made. 

For the Chairman: 

William C. Martens 
Lt. Colonel, A. U. S. 

Chief, Renegotiation Branch 

cc: Mr. Eugene D. Powers 
One Wall Street 
New York, New York 
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56 (Exhibit “D”) 

SPRAR 

14 May 1945 

Memorandum for: Office of the Chief of Ordnance 
Attention: Lt. Colonel John M. Marble 

Chief, Price Adjustment Branch 
Room 5D400, The Pentagon 

Subject: Modification of Withholding Order 
Against Auto-Ordnance Corpora¬ 
tion, New York, New York, For the 
Fiscal Year Ended 31 October 1942. 

1. Reference is made to the withholding order from this 
office dated 3 May 1945. 

2. Inasmuch as vour office has informally advised this 

•> m/ 

office that Ordnance can now withhold the entire net amount 
owing by Auto-Ordnance Corporation, the above referenced 
withholding order is hereby amended to the extent that 
your office is to withhold the amount of $442,855.83 plus 
6% accrued interest in accordance with paragraph 2b of 
the withholding order dated 3 May 1945. 

3. The other terms of the withholding order dated 3 

Mav 1945 remain in full force and effect. 

•» 

By Command of General Somervell : 

Maurice Hirsch 
Colonel, General Staff Corps, 
Director, Renegotiation Division 


cc: Auto Ordnance Corporation 
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57 (Exhibit “E”) 

WAR DEPARTMENT 
Office of the Under Secretary 
Washington, D. C. 

Price Adjustment Board 

SPRAR 

Maguire Industries, Inc. 1 June 1945, 

500 Fifth Avenue 

New York 18, New York 

Subject: Renegotiation of Auto-Ordnance Cor¬ 
poration, for the Fiscal Year Ended 
31 October 1942, Pursuant to the Re¬ 
negotiation Act. 

Gentlemen: 

Kindly be advised that this office has today notified the 
Internal Revenue Agent in Charge at New Haven, Connecti¬ 
cut, that a tax credit of $307,144.17 has been allowed your 
company, and that settlement has been accomplished 
through withholding of $442,855.83 plus accrued interest, 
representing the net refund to the Government of the 
excessive profits realized by your company for its fiscal 
year ended 31 October 1942, as determined by the Under 
Secretary of War in amount of $750,000.00 less the properly 
applicable tax credit thereto under Section 3806 of the 
Internal Revenue Code. 

This office has taken the above action upon notification 
from the Ordnance Department, and it is presumed that 
the Ordnance Department will likewise notify you of the 
withholding accomplished and of the invoices offsetting 
the amount due to the United States from your company. 

No other procedures in this matter are necessary, and 
the case is closed so far as the War Department is con¬ 
cerned. 

For the Chairman: 

(Name illegible), Major, A. U. S. 

William C. Martens 
for Lt. Colonel, A. U. S. 

Chief, Renegotiation Branch. 
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58 B. ANSWER 

THE TAX COURT OF THE UNITED STATES 


Maguire Industries, Incorporated, 

Petitioner, 

v. 

The Secretary of War, 

Respondent. 


Docket 
No. 225-R 


Answer 

(Filed February 14, 1946) 

Now comes the respondent, by his attorney, John F. 
Sonnett, Assistant Attorney General, Department of Justice 
of the United States, and in answer to the petition, as 
amended, 1 filed herein admits, denies, and alleges, as 
follows: 


A 

1. Respondent admits the allegations contained in para¬ 
graph A(l) of the petition, as amended. 

B 

1. Respondent admits the allegations contained in para¬ 
graph B(l) of the petition, as amended. 

2. As to the allegations contained in paragraph B(2) 
of the petition, as amended, respondent alleges that they 
are conclusions of law not requiring answer; but, insofar 
as they may be construed as allegations of fact, denies them. 

1 See letter of November 29, 1945 from petitioner’s attorneys to 
respondent’s attorney, copy of which is appended hereto as Exhibit 
A. 
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59 3. Respondent admits the allegations contained in 
paragraph B(3) of the petition, as amended. 

C 

1. As to the allegations contained in paragraph C(l) 
of the petition, as amended, respondent admits that he 
determined petitioner’s excessive profits for the period 
May 1, 1942 to October 31, 1942 to be $750,000 and that 
said determination is not embodied in an agreement; denies 
that the amount in controversy is limited to the full amount 
of said determination—viz., $750,000, as alleged by peti¬ 
tioner; and, as to each and every other material allegation 
of fact contained therein, denies them. 

2. As to the allegations contained in paragraph C(2) 
of the petition, as amended, respondent admits that Exhibit 
B attached to said petition, as amended, is a true copy 
of the agreement of August 7, 1942; to the extent that 
the remaining allegations of said paragraph C(2) of the 
petition, as amended, are borne out by Exhibits A and B 
thereof, admits them; and, except as so admitted or quali¬ 
fied, denies each and every material allegation of fact 
contained in said paragraph C(2) of said petition, as 
amended. 

3. Respondent admits the allegations contained in para¬ 
graph C(3) of the petition, as amended. 

60 D 

1-46 (inclusive). Respondent denies that he erred as 
alleged in paragraphs D(l) to I)(46), inclusive, of the 
petition, as amended, and the various subparagraphs there¬ 
under, or in any other manner whatsoever. 
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E 

1. As to the allegations contained in paragraph E(l) 
of the petition, as amended, respondent admits them to the 
extent that they are borne out by Exhibit A attached to 
said petition, as amended; and, except as so admitted or 
qualified, denies each and every material allegation of fact 
contained therein. 

2. As to the allegations contained in paragraph E(2) 
of the petition, as amended, respondent admits them to 
the extent that they are borne out by Exhibits A and B 
attached "to said petition, as amended; and, except as so 
admitted or qualified, denies each and every material allega¬ 
tion of fact contained therein. 

3. Respondent admits the allegations contained in the 
first sentence of paragraph E(3) of the petition, as 
amended. As to the allegations contained in the second 
and third sentences of paragraph E(3) of the petition, as 
amended, respondent admits them to the extent that they 
are borne out by Exhibit B attached to said petition, as 
amended; and, except as so admitted or qualified, denies 
each and every material allegation of fact contained therein. 

61 4. As to the allegations contained in paragraph 

E(4) of the petition, as amended, respondent admits 

them to the extent that thev are borne out bv Exhibit B 

• • 

attached to said petition, as amended; and, except as so 
admitted or qualified, denies each and every material allega¬ 
tion of fact contained therein. 

5. As to the allegations contained in paragraph E(5) 
of the petition, as amended, respondent alleges that he 
does not have sufficient information to form a belief and, 
accordingly, denies them. 

6. As to the allegations contained in paragraph E(6) 
of the petition, as amended, respondent alleges that he does 
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not have sufficient information to form a belief and, accord¬ 
ingly, denies them. 

7. As to the allegations contained in paragraph E(7) 
of the petition, as amended, respondent admits them to 
the extent that they are borne out by Exhibit B of said 
petition, as amended; and, except as so admitted or quali¬ 
fied, denies each and every material allegation of fact 
contained therein. 

8. As to the allegations contained in paragraph E(8) 
of the petition, as amended, respondent alleges that he 
does not have sufficient information to form a belief and, 
accordingly, denies them. 

9. As to the allegations contained in paragraph E(9) 
of the petition, as amended, respondent alleges that he 
does not have sufficient information to form a belief and, 
accordingly, denies them. 

62 10. As to the allegations contained in paragraph 

E(10) of the petition, as amended, respondent ad¬ 
mits that Exhibits C, D, and E attached to said petition, 
as amended, are true copies of correspondence from the 
War Department Price Adjustment Board to petitioner; 
to the extent that the remaining allegations of said para¬ 
graph E(10) of the petition, as amended, are borne out 
by Exhibits B, C, D, and E thereof, admits them; and, 
except as so admitted or qualified, denies each and every 
material allegation of fact contained in said paragraph 
E(10) of said petition, as amended. 

11. As to the allegations contained in paragraph E(ll) 
of the petition, as amended, respondent admits them to 
the extent that they are borne out by Exhibit B of said 
petition, as amended; and, except as so admitted or quali¬ 
fied, denies each and every material allegation of fact con¬ 
tained therein. 
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12. As to the allegations contained in paragraph E(12) 
of the petition, as amended, respondent alleges that they 
are not material allegations of fact requiring answer, but, 
insofar as they may be construed as material allegations 
of fact, denies them. 

13. As to the allegations contained in the first sentence 
of paragraph E(13) of the petition, as amended, respond¬ 
ent alleges that he does not have sufficient information to 
form a belief and, accordingly, denies them. As to the 
allegations contained in the second sentence of paragraph 

E(13) of the petition, as amended, respondent 
63 alleges that they are not material allegations of fact 
requiring answer, but, insofar as they may be con¬ 
strued as material allegations of fact, alleges that he does 
not have sufficient information to form a belief and, ac¬ 
cordingly, denies them. As to the allegations contained 
in the third sentence of paragraph E(13) of the petition, 
as amended, respondent admits them to the extent that 
they are borne out by Exhibit B attached to said petition, 
as amended; and, except as so admitted or qualified, denies 
each and every material allegation of fact contained 
therein. 

14. As to the allegations contained in paragraph E(14) 
of the petition, as amended, respondent alleges that peti¬ 
tioner received some cut in its orders from the United 
States Government and some reduction in its delivery 
schedules after renegotiation; and, except as so admitted 
or qualified, denies each and every material allegation of 
fact contained therein. 

15. Respondent denies the allegations contained in para¬ 
graph E(15) of the petition, as amended. 

16. As to the allegations contained in paragraph E(16) 
of the petition, as amended, respondent admits them to the 
extent that they are borne out by Exhibit B of said peti- 
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tion, as amended; and, except as so admitted or qualified, 
denies each and every material allegation of fact contained 
therein. 

64 17. As to the allegations contained in paragraph 
E(17) of the petition, as amended, respondent 

alleges that, with respect to the allegations contained there¬ 
in regarding the allowance for tax purposes of additional 
deductions for 1942 for amortization and depreciation as 
a result of the audit of petitioner's federal tax returns 
for the fiscal year ending October 31, 1941, he does not 
have sufficient information to form a belief, and, accord¬ 
ingly, denies them; and, further, alleges that he did not 
consider such additional deductions in making his deter¬ 
mination of petitioner’s excessive profits for the period 
involved herein because petitioner did not submit them to 
him for his consideration; and, except as so admitted or 
qualified, denies each and every other allegation contained 
in said paragraph E(17) of said petition, as amended. 

18. As to the allegations contained in paragraph E(18) 
of the petition, as amended, respondent admits them only 
insofar as they relate to the negotiations subsequent to 
the execution of the agreement of August 7, 1942 (Exhibit 
B, petition, as amended) leading to issuance of his deter¬ 
mination of petitioner’s excessive profits involved herein; 
and, further, alleges that, insofar as they pertain to the 
negotiations leading to the execution of said agreement 
of August 7, 1942, they are not material allegations of 
fact requiring answer; and, except as so admitted or quali¬ 
fied, denies each and every material allegation of fact con¬ 
tained in said paragraph E(18) of said petition, as 
amended. 

65 19. As to the allegations contained in the first sen¬ 
tence of paragraph E(19) of the petition, as 

amended, respondent alleges that he does not have suffi¬ 
cient information to form a belief and, accordingly, denies 
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them. Respondent denies the allegations contained in the 
second sentence of paragraph E(19) of the petition, as 
amended. 

20. Respondent admits the allegations contained in 

paragraph E(20) of the petition, as amended; and, fur¬ 
ther, alleges that the allegations contained therein are 
substantially the representations which were made by peti¬ 
tioner during the renegotiation proceedings and were ac¬ 
cepted by respondent as true for the purposes of those 
proceedings, and denies the truth or accuracy of the figures 
set out in said paragraph E(20). 

21. Respondent denies the allegations contained in 

paragraph E(2l) of the petition, as amended. 

22. Respondent admits the allegations contained in 

the first sentence of paragraph E(22) of the petition, as 
amended. As to the allegations contained in the second 
sentence of paragraph E(22) of the petition, as amended, 
respondent alleges that he does not have sufficient infor¬ 
mation to form a belief, and, accordingly, denies them. 
As to the allegations contained in the third sentence of 
paragraph E(22) of the petition, as amended, respondent 
alleges that, with respect to the allegations contained 

therein that petitioner was and is engaged in the business 
of crude oil production and exploration, he does not have 
sufficient information to form a belief and, accordingly, 
denies them; and, with respect to the allegation contained 

therein that such business is exempt from renegotia- 
66 tion, respondent alleges that said allegation is a 
conclusion of law not requiring answer; but, insofar 
as it may be construed as an allegation of fact, denies 
said allegation. 

23. As to the allegations contained in paragraph E(23) 
of the petition, as amended, respondent alleges that they 
are not material allegations of fact requiring answer; but, 
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insofar as they may be construed as material allegations 
of fact, alleges that he does not have sufficient informa¬ 
tion to form a belief and, accordingly, denies them. 

24. As to the allegations contained in the first sentence 
of paragraph E(24) of the petition, as amended, respond¬ 
ent alleges that the prices quoted therein for February 
1940, April 1940, June 1940, and October 1940 included an 
XX magazine; and, as so qualified, admits said allega¬ 
tions. As to the allegations contained in the second sen¬ 
tence of paragraph E(24) of the petition, as amended, 
respondent alleges that there were some reductions in the 
prices for parts and accessories for the Thompson Sub¬ 
machine gun; and, except as so admitted or qualified, denies 
each and every material allegation of fact contained 
therein. 

25. As to the allegations contained in the first and sec¬ 
ond sentence of paragraph E(25) of the petition, as 
amended, respondent alleges that he does not have suffi¬ 
cient information to form a belief and, accordingly, denies 

them. Respondent denies the allegations con- 
67 tained in the third sentence of paragraph E(25) of 

the petition, as amended. As to the allegations 
contained in the fourth sentence of paragraph B(25) of 
the petition, as amended, respondent alleges that he does 
not have sufficient information to form a belief and, accord¬ 
ingly, denies them. Respondent denies the allegations 
contained in the fifth sentence of paragraph E(25) of the 
petition, as amended. As to the allegations contained in 
the sixth sentence of paragraph E(25) of the petition, as 
amended, respondent alleges that they are not material 
allegations of fact requiring answer; but, insofar as they 
may be construed as material allegations of fact, alleges 
that he does not have sufficient information to form a be¬ 
lief and, accordingly, denies them. As to the allegations 
contained in the seventh sentence of paragraph E(25) of 
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the petition, as amended, respondent alleges that he does 
not have sufficient information to form a belief and, ac¬ 
cordingly, denies them. 

26. Respondent denies the allegations contained in the 
first sentence of paragraph E(26) of the petition, as 
amended. As to the allegations contained in the second 
sentence of paragraph E(26) of the petition, as amended, 
respondent alleges that they are not material allegations 
of fact requiring answer, but, insofar as they may be con¬ 
strued as material allegations of fact, alleges that he does 
not have sufficient information to form a belief and, ac¬ 
cordingly, denies them. 

68 27. Respondent admits the allegations contained 

in paragraph E(27) of the petition, as amended. 

28. Respondent admits the allegations contained in the 
first sentence of paragraph E(28) of the petition, as 
amended. Respondent, on information and belief, denies 
the allegations contained in the second sentence of para¬ 
graph E(28) of the petition, as amended. 

29. As to the allegations contained in paragraph E(29) 
of the petition, as amended, respondent alleges that they 
are not material allegations of fact requiring answer, but, 
insofar as they may be construed as material allegations 
of fact, alleges that he does not have sufficient information 
to form a belief and, accordingly, denies them. 

30. As to the allegations contained in the first sentence 
of paragraph E(30) of the petition, as amended, respond¬ 
ent alleges that the Thompson submachine gun, Model 
M-l, was developed by the Savage Arms Corporation, 
Utica, New York; and as so qualified, admits said allega¬ 
tions. As to the allegations contained in the second sen¬ 
tence of paragraph E(30) of the petition, as amended, re¬ 
spondent alleges that the elimination of certain component 


parts of the previous model from the M-l model of the 
Thompson submachine gun was done by the Savage Arms 
Corporation, Utica, New York; and, as so qualified, ad¬ 
mits said allegations. As to the allegations contained in 
the third sentence of paragraph E(30) of the petition, as 
amended, respondent alleges that the parts referred to 
therein were simplified by the Savage Arms Corporation, 
Utica, New York; and, as so qualified, admits 
69 said allegations. As to the allegations contained in 
the fourth sentence of paragraph E(30) of the peti¬ 
tion, as amended, respondent alleges that the redesigning 
of the parts referred to therein was done by the Savage 
Arms Corporation, Utica, New York; and, as so qualified, 
admits said allegations. Respondent admits the allega¬ 
tions contained in the fifth sentence of paragraph E(30) 
of the petition, as amended. 

31. As to the allegations contained in paragraph E(31) 
of the petition, as amended, respondent alleges that they 
are not material allegations of fact requiring answer, but, 
insofar as they may be construed as material allegations 
of fact, alleges that he does not have sufficient informa¬ 
tion to form a belief and, accordingly, denies them. 

32. As to the allegations contained in paragraph E(32) 
of the petition, as amended, respondent alleges that they 
are not material allegations of fact requiring answer, but, 
insofar as they may be construed as material allegations 
of fact, alleges that he does not have sufficient information 
to form a belief and, accordingly, denies them. 

33. As to the allegations contained in paragraph E(33) 
of the petition, as amended, respondent alleges that they 
are not material allegations of fact requiring answer, but, 
insofar as they may be construed as material allegations 
of fact, alleges that he does not have sufficient information 
to form a belief and, accordingly, denies them. 
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34. As to the allegations contained in paragraph E(34) 
of the petition, as amended, respondent alleges that they 
are not material allegations of fact requiring answer, but, 

insofar as they may be construed as material alle- 
70 gations of fact, alleges that he does not have suffi¬ 
cient information to form a belief and, accordingly, 
denies them. 

35. As to the allegations contained in paragraph E(35) 
of the petition, as amended, respondent alleges that he 
does not have sufficient information to form a belief and, 
accordingly, denies them. 

36. Respondent, on information and belief, denies the 
allegations contained in paragraph E(36) of the petition, 
as amended. 

37. As to the allegations contained in paragraph E(37) 
of the petition, as amended, respondent alleges that, dur¬ 
ing the last six months of the fiscal year ending October 
31, 1942, petitioner was the only prime contractor for 
Thompson submachine guns in the United States; and, ex¬ 
cept as so admitted or qualified, denies said allegations. 

38. Respondent admits the allegations contained in 
paragraph B(38) of the petition, as amended. 

39. As to the allegations contained in paragraph E(39) 
of the petition, as amended, respondent alleges that he 
does not have sufficient information to form a belief and, 
accordingly, denies them. 

40. As to the allegations contained in the first sentence 
of paragraph E(40) of the petition, as amended, respond¬ 
ent alleges that he does not have sufficient information 
to form a belief and, accordingly, denies them. As to the 
allegations contained in the second sentence of para- 
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71 graph E(40) of the petition, as amended, respond¬ 
ent admits the allegation contained therein that 

petitioner’s rate of delivery in 1942 was 564,714 guns; and, 
except as so admitted or qualified, denies each and every 
allegation contained therein. As to the allegations con¬ 
tained in the third sentence of paragraph E(40) of the 
petition, as amended, respondent alleges that there were 
some quantities of parts and accessories delivered in addi¬ 
tion to the deliveries of completed guns; and, except as 
so admitted or qualified, denies the allegations contained 
therein. 

41. As to the allegations contained in paragraph E(41) 
of the petition, as amended, respondent alleges that they 
are not material allegations of fact requiring answer; but, 
insofar as they may be construed as material allegations 
of fact, alleges that he does not have sufficient information 
to form a belief and, accordingly, denies them. 

42. Respondent denies the allegations contained in para¬ 
graph E(42) of the petition, as amended. 

43. Respondent admits the allegations contained in the 
first and second sentences of paragraph E(43) of the peti¬ 
tion, as amended. Respondent denies the allegations con¬ 
tained in the third and fourth sentences of paragraph 
E(43) of the petition, as amended. As to the allegations 
contained in the fifth sentence of paragraph E(43) of the 
petition, as amended, respondent alleges that he does not 
have sufficient information to form a belief and, accord¬ 
ingly, denies them. 

72 44. As to the allegations contained in the first 
sentence of paragraph E(44) of the petition, as 

amended, respondent admits the allegation contained 
therein that there was a reduction in unit prices; and, 
except as so admitted or qualified, denies said allegations. 
As to the allegations contained in the second sentence of 
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paragraph E(44) of the petition, as amended, respondent 
denies the allegation contained therein that petitioner de¬ 
veloped the Thompson Submachine Gun, Model M-l; ad¬ 
mits the allegation contained therein that the submission 
of the Thompson Submachine gun, Model M-l, was made 
by petitioner; and, as to each and every other material 
allegation of fact contained therein, alleges that he does 
not have sufficient information to form a belief and, ac¬ 
cordingly, denies them. 

45. Respondent denies the allegations contained in the 
first and second sentences of paragraph E(45) of the peti¬ 
tion, as amended. As to the allegations contained in the 
third sentence of paragraph E(45) of the petition, as 
amended, respondent admits that the Thompson sub¬ 
machine gun, Model M-l, was adopted; and, except as so 
admitted or qualified, denies them. Respondent denies the 
allegations contained in the fourth sentence of paragraph 
E(45) of the petition, as amended. 

73 46. As to the allegations contained in the first, 

second, and third sentences of paragraph E(46) of 
the petition, as amended, respondent alleges that he does 
not have sufficient information to form a belief and, ac¬ 
cordingly, denies them. Respondent denies the allegations 
contained in the fourth sentence of paragraph E(46) of 
the petition, as amended. 

47. As to the allegations contained in the first, second, 
and third sentences of paragraph E(47) of the petition, 
as amended, respondent alleges that he does not have suffi¬ 
cient information to form a belief and, accordingly, denies 
them. Respondent denies the allegations contained in the 
fourth sentence of paragraph E(47) of the petition, as 
amended. As to the allegations contained in the fifth and 
sixth sentences of paragraph E(47) of the petition, as 
amended, respondent alleges that he does not have sufficient 
information to form a belief and, accordingly, denies them. 
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48. As to the allegations contained in the first sentence 
of paragraph E(48) of the petition, as amended, respond¬ 
ent admits the allegation contained therein that petitioner 
does not possess an integrated plant; and, except as so 
admitted or qualified, alleges that he does not have suffi¬ 
cient information to form a belief and, accordingly, denies 
them. Respondent denies the allegations contained in the 
second sentence of paragraph E(48) of the petition, as 
amended. 

74 49. As to the allegations contained in the first 

sentence of paragraph E(49) of the petition, as 
amended, respondent alleges that they are conclusions of 
law not requiring answer; but, insofar as they may be 
construed as allegations of fact, denies them. As to the 
allegations contained in the second sentence of paragraph 
E(49) of the petition, as amended, respondent alleges that 
he does not have sufficient information to form a belief 
and, accordingly, denies them. 

50. As to the allegations contained in the first sentence 
of paragraph E(50) of the petition, as amended, respond¬ 
ent admits the allegations contained therein insofar as 
they pertain to the United States of America only; and, 
except as so admitted or qualified, alleges that he does not 
have sufficient information to form a belief and, accord¬ 
ingly, denies them. As to the allegations contained in the 
second sentence of paragraph E(50) of the petition, as 
amended, respondent alleges that he does not have suffi¬ 
cient information to form a belief and, accordingly, denies 
them. Respondent denies the allegations contained in the 
third sentence of paragraph E(50) of the petition, as 
amended. As to the allegations contained in the fourth 
sentence of paragraph E(50) of the petition, as amended, 
respondent alleges that he does not have sufficient informa¬ 
tion to form a belief and, accordingly, denies them. 
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75 51. As to the allegations contained in paragraph 
E(51) of the petition, as amended, respondent 

alleges that he does not have sufficient information to form 
a belief and, accordingly, denies them. 

52. As to the allegations contained in paragraph E(52) 
of the petition, as amended, respondent alleges that he 
does not have sufficient information to form a belief and, 
accordingly, denies them. 

53. As to the allegations contained in paragraph E(53) 
of the petition, as amended, respondent alleges that he 
does not have sufficient information to form a belief and, 
accordingly, denies them. 

54. As to the allegations contained in the first sentence 
of paragraph E(54) of the petition, as amended, respond¬ 
ent alleges that petitioner was required to adhere to gov¬ 
ernment specifications with respect to guns and parts 
contracted for by the War Department; and, except as so 
admitted or qualified, denies them. As to the allegations 
contained in the second sentence of paragraph E(54) of 
the petition, as amended, respondent alleges that he does 
not have sufficient information to form a belief and, ac¬ 
cordingly, denies them. Respondent denies the allegations 
contained in the third sentence of paragraph E(54) of 
the petition, as amended. 

55. Respondent denies the allegations contained in para¬ 
graph E(55) of the petition, as amended. 

76 56. As to the allegations contained in the first 
sentence of paragraph E(56) of the petition, as 

amended, respondent alleges that they are not material 
allegations of fact requiring answer; but, insofar as they 
may be construed as material allegations of fact, alleges 
that petitioner received some cut-back in orders after the 
close of the fiscal year ended October 31, 1942 and was 
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advised that the Government required no more Thompson 
submachine guns after December 31, 1943; and, except as 
so admitted or qualified, denies said allegations. Respond¬ 
ent denies the allegations contained in the second and 
third sentences of paragraph E(56) of the petition, as 
amended. 

57. As to the allegations contained in the first sentence 
of paragraph E(57) of the petition, as amended, respond¬ 
ent admits them to the extent that they are borne out 
by Exhibit B attached to said petition, as amended; and, 
except as so admitted or qualified, denies each and every 
material allegation of fact contained therein. Respondent 
admits the allegations contained in the second sentence of 
paragraph E(57) of the petition, as amended. As to the 
allegations contained in the third sentence of paragraph 
E(57) of the petition, as amended, respondent alleges 
that, due to the inclusion of year-end and other adjust¬ 
ments in the submission of petitioner’s figures, petitioner 
claimed that it was impossible to determine what its actual 

operations were for the six months ended October 
77 31, 1942; and, except as so admitted or qualified, 

denies said allegations. 

58. As to the allegations contained in paragraph E(58) 
of the petition, as amended, respondent alleges that he 
does not have sufficient information to form a belief and, 
accordingly, denies them. 

59. Respondent denies the allegation contained in para¬ 
graph E(59) of the petition, as amended, that the per¬ 
centage of operating profit to sales for the fiscal year end¬ 
ing October 31, 1942 after giving effect to the refund of 
$750,000 was 4.12 percent; and, as to each and every other 
material allegation of fact contained in said paragraph 
E(59) of the petition, as amended, alleges that he does not 
have sufficient information to form a belief and, accord¬ 
ingly, denies them. 
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60. As to the allegations contained in paragraph E(60) 
of the petition, as amended, respondent alleges that he does 
not have sufficient information to form a belief and, ac¬ 
cordingly, denies them. 

61. As to the allegations contained in paragraph E(61) 
of the petition, as amended, respondent alleges that he does 
not have sufficient information to form a belief and, ac¬ 
cordingly, denies them. 

62. As to the allegations contained in paragraph E(62) 
of the petition, as amended, respondent alleges that he does 
not have sufficient information to form a belief and, ac¬ 
cordingly, denies them. 

78 63. Respondent denies generally and specifically 

each and every allegation contained in the petition, 
as amended, not hereinbefore expressly admitted, quali¬ 
fied, or denied. 

Wherefore, respondent prays that the Court determine 
the excessive profits herein to be not less than the amount 
determined by respondent—viz., $750,000. 

Respectfully submitted, 

John F. Sonnett, 
Assistant Attorney General 

Julian R. Wilheim, 

Attorney 
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Exhibit “A” 

(COPY) 


Powers, London, Mul£ & Clancy 
Attorneys at Law 
135 William Street 
New York 7, N. Y. 
Cortlandt 7-5750 


November 29, 1945 

Newell A. Clapp, Esq. 

Claims Division 
Department of Justice 
Washington 25, D. C. 

Re: Maguire Industries, Incorporated v. 

The Secretary of War—Tax Court 
Docket No. 225-R. 

Dear Mr. Clapp: 

This is to confirm telephone conversation today, wherein 
the undersigned pointed out that the word “less” where 
first used in subdivision E, paragraph 3 (p. 12) of the 
petition of Maguire Industries in the above matter should 
be “more”, so that the last sentence in said paragraph 
should read: 

“Said total of $6,000,000 was more than the entire 
profits from the said contracts, and reduced the profit 
on all petitioner’s contracts with the United States 
Government to less than 6% for the year ending Oc¬ 
tober 31, 1942.” 

instead of: 

“Said total of $6,000,000 was less than the entire 
profits from the said contracts, and reduced the profit 
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on all Petitioner’s contracts with the United States 
Government to less than 6% for the year ending Oc¬ 
tober 31, 1942.” 

We understand that the petition will be deemed amended 
accordingly. 

We appreciate your cooperation in this matter. 

Very truly yours, 

Powers, London, MuLfi & Clancy 
by: /s/ Robert L. London 
Robert L. London 


80 C. MOTION FOR AMENDMENT OF PETITION 

[Caption Omitted.] 

Motion for Amendment of Petition 

(Filed March 21, 1946) (Granted March 25, 1946) 

Now comes the petitioner, by their attorneys, Eugene 
D. Powers and Robert L. London, and moves the court 
for leave to amend its petition in the following respects: 

(1) Add as an additional assignment of error in sub¬ 
division D following assignment of error 8. (p. 5), the fol¬ 
lowing assignment of error: 

“8a. Respondent erred by failure to give due con¬ 
sideration to costs and expenses incurred by petitioner 
during the period beginning May 1, 1942 and ending 
October 31, 1942.” 
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(2) Change the statement of fact in subdivision E, para¬ 
graph 3. (p. 12), to read as follows: 

“3. Petitioner paid to the United States of America 
the sum of $6,000,000 in cash and by credit on in¬ 
voices rendered. This payment represented supposed 
profits realized or likely to be realized during the 

81 fiscal year ending October 31, 1942 and purportedly 
owing out of the profits realized on the contracts re¬ 
ferred to in paragraph C (2). Said total of $6,000,000 
was more than the entire profits from the said con¬ 
tracts, and reduced the profit on all Petitioner's con¬ 
tracts with the United States Government to less than 
6% for the year ending October 31, 1942.” 

(3) Change the statement of fact in subdivision B, 
paragraph 4. (p. 12), to read as follows: 

“4. Although the agreement of August 7, 1942, on 
which the purported “Determination of Excessive 
Profits” is based, provided that it was a final deter¬ 
mination of the profits realized or likely to be realized 
by the Petitioner during the fiscal year 1942 arising 
out of the contracts enumerated in Paragraph C (2), 
the purported “Determination of Excessive Profits” 
does not refer to said contracts but merely states that 
it purports to recapture profits realized by the Peti¬ 
tioner during the period from May 1, 1942 to October 
31, 1942 under all contracts and subcontracts subject 
to renegotiation.” 

(4) Change the statement of fact in subdivision E, para¬ 
graph 26. (p. 18), to read as follows: 

“26. The savings in direct costs were made in spite 

82 of the fact of actual reductions in the unit sales prices 
and in spite of increased labor and material costs 
generally. If the products delivered from May 1 to 
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October 31, 1942 had been priced at the prices in effect 
before the last reductions detailed in paragraph 
E (24), sales volume would have been $23,830,000 in¬ 
stead of $21,402,000.” 

Eugene D. Powers 
Eugene D. Powers 
Robert L. London 
Robert L. London 
Attorneys for Petitioner 


85 D. ANSWER TO AMENDMENT OF PETITION 

[Caption Omitted.] 

Answer to Amendment of Petition 

(Filed May 3, 1946) 

Now comes the respondent, by his attorney, John F. 
Sonnett, Assistant Attorney General, Department of Jus¬ 
tice of the United States, and, in answer to the Amend¬ 
ment of Petition filed herein, admits, denies, and alleges, 
as follows: 

D 

8 a. Respondent denies that he erred as alleged in para¬ 
graph 8a of the Amendment of Petition, or in any other 
manner whatsoever. 

E 

3. Respondent admits the allegations contained in the 
first sentence of paragraph E (3) of the Amendment of 
Petition. As to the allegations contained in the second 
and third sentences of paragraph E (3) of the Amend¬ 
ment of Petition, respondent admits them to the extent 
that they are borne out by Exhibit B attached to said 
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petition, as amended; and, except as so admitted or 
86 qualified, denies each and every material allegation 
of fact contained therein. 

4. As to the allegations contained in paragraph E (4) 
of the Amendment of Petition, respondent admits them to 
the extent that they are borne out by Exhibits A and B 
attached to said petition, as amended; and, except as to 
admitted or qualified, denies each and every material alle¬ 
gation of fact contained therein. 

26. Respondent denies the allegations contained in the 
first sentence of paragraph E (26) of the Amendment of 
Petition. As to the allegations contained in the second 
sentence of paragraph E (26) of the Amendment of Peti¬ 
tion, respondent alleges that they are not material allega¬ 
tions of fact requiring answer, but, in so far as they may 
be construed as material allegations of fact, alleges that 
he does not have sufficient information to form a belief 
and, accordingly, denies them. 

Respectfully submitted, 

John F. Sonnett, 
Assistant Attorney General. 

Julian R. Wilheim, 

Attorney. 
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87 E. MOTION FOR SECOND AMENDMENT 

OF PETITION 

[Caption Omitted.] 

Motion for Second Amendment of Petition 

(Filed April 20, 1948) Granted April 20, 1948) 

Now comes the petitioner, by its attorney, Eugene Daniel 
Powers, and moves the court for leave to amend its 
amended petition in the following respect: 

(1) Change paragraph C (1) to read as follows: 

“1. The amount of the purported excessive profits 
determined by the Secretary was $750,000 in addition 
to $6,000,000 theretofore paid, making a total of 
$6,750,000, all of which is in controversy. The said 
$750,000 is purportedly in respect to the period from 
May 1st, 1942 to October 31st, 1942 and the entire 
$6,750,000 is for the period from November 1st, 1941 
to October 31st, 1942.” 

Eugene Daniel. Powers 
Attorney for Petitioner 
135 William Street 
New York 7, N. Y. 
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88 F. ANSWER TO SECOND AMENDMENT 

OF PETITION 

[Caption Omitted.] 

Answer to Second Amendment of Petition 

(Filed April 21,1948) 

Now comes the respondent, by his attorney, Julian R. 
Wilheim, Attorney, Department of Justice of the United 
States, and, in answer to the Second Amendment of Peti-' 
tion filed herein on April 16, 1948, admits, denies, and 
alleges, as follows: 

C 

1. As to the allegations contained in the first sentence 
of paragraph C (1) of the petition, as amended by the 
Second Amendment of Petition filed herein on April 16, 
1948, respondent admits them to the extent that they are 
borne out by Exhibit A attached to said petition, as 
amended; alleges that the amount in controversy herein 
is limited to the amount of $750,000., which is the full 
amount of respondent’s determination of excessive profits 
for petitioner’s period May 1, 1942 through October 31, 
1942; and, except as so admitted or qualified, denies each 
and every material allegation of fact contained therein. 
As to the allegations contained in the second sentence of 
paragraph C (1) of the petition, as amended by the 

89 Second Amendment of Petition filed herein on April 
16, 1948, respondent admits that $750,000. is re¬ 
spondent’s determination of petitioner’s excessive profits, 
within the meaning of the Renegotiation Act of 1942, as 
amended, for the period May 1, 1942 through October 31, 
1942; and, except as so admitted or qualified, denies said 
allegations. 

Respectfully submitted, 

Julian R. Wilheim, 

Julian R. Wilheim, 
Attorney, Department of Justice 
of the United States. 
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90 G. STIPULATION OF FACTS ONE 

[Caption Omitted.] 

Stipulation of Facts One 

(Filed April 16, 1948) 

Subject to respondent’s objections regarding materiality 
and relevancy, and without prejudice to the right of either 
party to offer further and additional evidence not incon¬ 
sistent herewith, it is hereby stipulated by and between 
the parties hereto, acting by and through their respective 
attorneys, that: 

(1) During the fiscal year November 1,1941 through 
October 31, 1942, petitioner’s total overall sales were 
not less than $48,501,036. and were not more than 
$49,033,682. The amount of total overall sales en¬ 
tered on petitioner’s books for said year is $48,501,036. 
The respective minimum and maximum amounts of 
total overall sales of $48,501,036. and $49,033,682. do 
not reflect any deductions made on account of pay- 

91 ments pursuant to the unilateral determination in¬ 
volved in this proceeding (petition, Exhibit A) and 
also made under the agreement of August 7, 1942 be¬ 
tween petitioner and the United States of America 
(petition, Exhibit B). 

(2) The difference of $532,646. between the mini¬ 
mum and maximum total overall sales figures set forth 
in paragraph (1) hereof represents a sale by peti¬ 
tioner to the United States Government of 228,114 L 
drum magazines. 

(3) Petitioner made a written offer of said maga¬ 
zines to the United States Government in October 
1941, as set forth in petitioner’s letters of October 
20, 1941 and October 22. 1941, respectively, to the War 
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Department, accurate copies of which letters are ap¬ 
pended to this Stipulation as Exhibits 1 and 2, re¬ 
spectively. The United States Government made a 
written acceptance of petitioner’s said offer on Octo¬ 
ber 28, 1941, which acceptance was approved by the 
Under Secretary of War on October 31, 1941. The 
Government’s Letter Contract W 478 ORD-1398, dated 
October 28, 1941, for 228,114 L drum magazines was 
sent to petitioner on November 18, 1941 and was 
executed by petitioner on November 19, 1941. All of 
said magazines were fully completed prior to October 
20, 1941. All said magazines were billed and shipped 
92 to the Government on its order during December 1941 
and all such magazines were paid for finally by the 
Government on January 3, 1942. 

(4) Petitioner’s sale to the Government of 532,646. 
of L drum magazines was carried on its books as part 
of its total overall sales for the fiscal year Novem¬ 
ber 1, 1940 through October 31, 1941. Petitioner also 
reported said sale, and the profit derived therefrom, 
in its Federal income tax return for the fiscal year 
November 1,1940 through October 31,1941. Said Fed¬ 
eral income tax return has been audited by the Bureau 
of Internal Revenue, which has made no adjustment 
of said return insofar as it relates to said sale. 

(5) Without prejudice to respondent’s objection that 
the Tax Court has no jurisdiction in this proceeding 
to make a redetermination of excessive profits, within 
the meaning of the Renegotiation Act of 1942, as 
amended, for the fiscal year November 1, 1941 through 
October 31, 1942, it is agreed that the minimum 
amount of petitioner’s total overall sales for said fiscal 
year which could be subject to renegotiation is $37,- 
323,229. and the maximum amount of such sales which 
could be subject to renegotiation is $46,998,182. 
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(6) The difference of $9,674,953. between the mini¬ 
mum and maximum total overall renegotiate sales 

93 set forth in paragraph (5) hereof represents sales by 
petition to the United States Government under con¬ 
tract DAW 478 ORD-6 for Thompson submachine guns 
and parts. All guns and parts covered by said con¬ 
tract were delivered by petitioner to the Government 
on or before January 24, 1942. All invoices covering 
said deliveries, and aggregating $9,674,953., were ren¬ 
dered by petitioner to the Government on or before 
January 24, 1942. All such invoices were paid to peti¬ 
tioner by the Government on or before February 9, 
1942 in the form of checks, plus the application of a 
credit memorandum of $776.67 issued by petitioner 
to the Government. The application of said credit 
memorandum was made by the Government in Sep¬ 
tember 1941. 

(7) Said contract DAW 478 ORD-6 required peti¬ 
tioner to make deliveries “FO.B. any designated des¬ 
tination east of the Mississippi River or F.A.S. 
shipside at any Atlantic Seaport, packed for export, 
wherever directed by the Government”, in accordance 
with certain specified schedules contained therein. 
On the first six shipments made by petitioner under 
said contract, the Government paid the freight charges 
to the designated destinations, notified petitioner of 
such payment, and requested petitioner to issue to 
the Government its credit memorandum covering said 

94 freight charges. Having been informed by the Gov¬ 
ernment that such freight charges were $776.67, peti¬ 
tioner, on September 5,1941, issued to the Government 
its credit memorandum in said sum, referred to in 
paragraph (6) hereof. 

(8) Said credit memorandum included an item of 
$49.78 relating to freight charges on a shipment of 
240 guns to Brooklyn, New York. By letter, dated 
July 7, 1942, an accurate copy of which is appended 
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hereto as Exhibit 3, the War Department informed 
petitioner that, although petitioner had given the 
Government credit for such freight charges in the 
amount of $49.78, the actual cost thereof was $34.78, 
and also suggested that an invoice should be sub¬ 
mitted to the Government by petitioner to cover the 
excess credit of $15. resulting therefrom. By letter, 
dated July 10, 1942, an accurate copy of which is ap¬ 
pended hereto as Exhibit 4, petitioner sent the 
Rochester Ordnance District, War Department, its in¬ 
voice No. U-7673, dated July 7, 1942, to cover said ex¬ 
cess credit of $15. Petitioner received payment of said 
$15. from the Government on July 29, 1942. 

(9) Petitioner’s total overall direct costs for the 
fiscal year November 1, 1941 through October 31, 1942 
were not less than $36,872,474. and were not more 

95 than $37,289,923. The difference of $417,449. be¬ 
tween said minimum and maximum total overall di¬ 
rect costs is represented by the direct cost attributable 
to the $532,646. of L drum magazine sales set forth 
in paragraph (2) hereof. 

(10) The maximum total overall direct costs of 
$37,289,923. are comprised of the following: 

(a) $28,926,899. is attributable to the minimum 
total amount of renegotiate sales of $37,323,229., set 
forth in paragraph (5) hereof; 

(b) $6,961,213. is attributable to the $9,684,953. of 
sales made by petitioner to the Government under 
contract DAW 478 ORD-6, referred to in paragraph 
(6) hereof; 

(c) $417,449. is attributable to the $532,646. of L 
drum magazine sales, referred to in paragraph (2) 
hereof; and 

(d) $984,362. is attributable to sales of $1,- 
502,854., which is the minimum total amount of 
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undisputed non-renegotiate sales involved in this 
proceeding. 

(1) Petitioner’s total overall indirect costs for the 
fiscal year November 1, 1941 through October 31, 

96 were not less than $2,254,796. and were not more 
than $2,645,124. 

(12) Of the total difference of $390,328. between 
the minimum and maximum total overall indirect costs 
set forth in paragraph (11) hereof, $111,543. repre¬ 
sents a loss incurred by petitioner on the sale of steel 
and parts acquired for the manufacture of L drum 
magazines. 

(13) During the fiscal years ending October 31, 1940 
and October 31, 1941, any L drum magazines sold by 
petitioner to the Government were manufactured by 
United Specialties Company, Chicago, Illinois, a sub¬ 
contractor of petitioner. During said two fiscal years, 
petitioner ordered from its subcontractor L drum mag¬ 
azines in excess of actual Government orders received 
by it. In addition, petitioner authorized its subcon¬ 
tractor to acquire parts and steel for L drum magazines 
in excess of the orders which petitioner had placed 
with said subcontractor. There was an arrangement 
between petitioner and said subcontractor that such 
excess parts and steel for L drum magazines were to 
be billed by said subcontractor to petitioner. In the 
event that petitioner was to place actual orders cover¬ 
ing all, or part, of such excess, the amount so billed 
by said subcontractor to petitioner was to be credited 
against such additional orders. As of August 13,1941, 

97 petitioner had authorized said subcontractor to pur¬ 
chase parts and steel for 500,000 L drum magazines 
in excess of the orders actually placed by petitioner 
with such subcontractor and also advised such sub¬ 
contractor to cease making further purchases of parts 
and steel in connection with said 500,000 L drum maga¬ 
zines. As of August 13, 1941, said subcontractor had 
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acquired, billed petitioner for, and been paid by peti¬ 
tioner for $117,140 of parts and steel for L drum maga¬ 
zines. As of August 13, 1941, said subcontractor also 
had acquired $27,504. of such parts and steel, for 
which petitioner had not yet been billed by said sub¬ 
contractor. On August 13, 1941, said subcontractor 
billed petitioner for said $27,504. of parts and steel, 
which petitioner paid to said subcontractor on October 
14, 1941. Said $117,140. of parts and steel for L drum 
magazines and also said $27,504. of parts and steel 
for L drum magazines were a part of petitioner’s in¬ 
ventory not later than August 13, 1941. Of those two 
combined amounts of such inventory, not more than 
$138,754. remained in said inventory as of October 
31, 1941 and also thereafter, until it was sold by peti¬ 
tioner, periodically, between March 1942 and Septem¬ 
ber 1942. 

(14) Petitioner’s said loss of $111,543. incurred on 
98 the sale of parts and steel acquired by it for the manu¬ 
facture of L drum magazines was reflected on its books 
for the fiscal year November 1, 1941 through October 
31,1942. Petitioner also reported said loss in its Fed¬ 
eral income tax return for the fiscal year November 
1,1941 through October 31,1942. In its Federal income 
tax return for the fiscal year November 1,1940 through 
October 31, 1941, petitioner included in the amount 
reported as inventory as of October 31, 1941 the 
amount of $138,754., which represented the cost of 
parts and steel for L drum magazines referred to in 
paragraph (13) hereof. The latter Federal income tax 
return has been audited by the Bureau of Internal 
Revenue, which has made no adjustment of said re¬ 
turn insofar as it relates to said inventory of parts 
and steel for L drum magazines. 

(15) Of the total difference of $390,328. between the 
minimum and maximum total overall indirect costs 
set forth in paragraph (11) hereof, $101,186. repre¬ 
sents the difference between the minimum amount of 


$100,000. which respondent concedes is a reasonable 
allowance for research and development costs incurred 
by petitioner during the fiscal year November 1, 1941 
through October 31, 1942 and the sum of $201,186., 
which petitioner’s books and records show were ex- 
99 panded for research and development purposes involv¬ 
ing a war-end use. The war-end use research and 
development expense of $201,186. is comprised of the 
following: 

Research and development of guns_ $139,231. 

Research and development of food 
process_ 47,166. 

Research and development of electronic 
products_ 14,789. 


Total- 


$201,186. 


Of the $139,231. so attributable to research and de¬ 
velopment of guns, $26,063. directly involved the 
Thompson submachine gun and the balance of $113,168. 
represented experimental work on other weapons 
which never were produced in volume by petitioner for 
sale to the United States Government. The aforesaid 
research and development expenses of $113,168. relat¬ 
ing to weapons other than Thompson submachine 
guns were incurred as a result of the Government’s in¬ 
vitation or in connection with weapons submitted by 
petitioner to the War Department for its considera¬ 
tion and use. 

(16) Of the total difference of $390,328. between the 
minimum and maximum total overall indirect costs 
set forth in paragraph (11) hereof, $46,232. repre¬ 
sents certain ammunition expense. During September 
100 1942 and October 1942, the United States Government 
furnished certain ammunition in the value of $46,232. 
to petitioner for its use in testing Thompson sub¬ 
machine guns. It was agreed between petitioner and 
the Government that such ammunition would be fur- 
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nished to petitioner by the Government for such test¬ 
ing at petitioner's own expense. All of said ammuni¬ 
tion was expended by petitioner by October 31, 1942. 
The Government billed petitioner for said $46,232. of 
ammunition on March 11, 1943 and petitioner paid the 
Government said amount on April 30, 1943. Said 
ammunition expense of $46,232. was not carried on peti¬ 
tioner’s books for the fiscal year November 1, 1941 
through October 31, 1942 and it was not taken by peti¬ 
tioner as a deduction in its Federal income tax return 
for the fiscal year November 1, 1941 through October 
31, 1942. Said ammunition expense was taken by 
petitioner as a deduction in its Federal income tax re¬ 
turn for the fiscal year November 1, 1942 through 
October 31,1943. Said ammunition expense of $46,232. 
also appeared as an expense in the financial data sub¬ 
mitted by petitioner to the War Contracts Price Ad¬ 
justment Board in connection with the renegotiation 
proceeding conducted by said Board with relation to 
petitioner for the fiscal year November 1,1942 through 
101 October 31, 1943. By letter, dated October 11, 1944, 
relating to the latter renegotiation proceeding before 
the War Contracts Price Adjustment Board, peti¬ 
tioner indicated to said Board that the ammunition 
expense of $46,232. was one of several items then being 
discussed by petitioner in connection with its re¬ 
negotiation proceeding for the fiscal year November 
1, 1941 through October 31, 1942, then pending before 
the Secretary of War, and stated, inter alia: 

“Although the Price Adjustment Board Panel 
handling the 1942 renegotiation has not made any 
written commitment or given any written expres¬ 
sion of opinion with respect to the handling of these 
items, it is our best recollection that during the 
course of our conferences with said Panel, certain 
Members of the Panel indicated that none of these 
items would receive consideration for renegotiation 
of our income for 1942, principally because they had 
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not been written off on our books or claimed for 
tax purposes in 1942, with the exception of the am¬ 
munition charge of $46,232.” 

The renegotiation proceeding for the fiscal year No¬ 
vember 1, 1942 through October 31, 1943 before the 
War Contracts Price Adjustment Board resulted in 
a clearance for petitioner. 

(17) Of the total difference of $390,328. between 
the minimum and maximum total overall indirect costs 
set forth in paragraph (11) hereof, $25,462. repre¬ 
sents losses resulting from obsolescence of certain 
102 rearsight assemblies and parts, which petitioner claims 
should be allowed as an indirect cost for the fiscal 
year November 1, 1941 through October 31, 1942. In 
its inventory, as of October 31, 1942, petitioner held 
certain rearsight assemblies and parts, which were 
valued, for inventory purposes, at $25,529. During the 
fiscal year November 1, 1942 through October 31, 1943, 
transactions in the sum of $67. occurred with respect 
to such rearsight assemblies and parts. Prior to Oc¬ 
tober 31, 1942, such rearsight parts were used by peti¬ 
tioner in the manufacture of a Lyman gunsight for 
Thompson submachine guns. The procurement of such 
gunsights from petitioner by the Government was dis¬ 
continued prior to October 31, 1942. In June 1942, 
petitioner received from the Ordnance Department of 
the War Department a drawing for a less complicated 
and less costly gunsight, to be used thereafter in the 
manufacture of the Thompson submachine gun. The 
latter gunsight was sold by petitioner to the Govern¬ 
ment at a price of 12 cents each. The Lyman gunsight 
for Thompson submachine guns, which was carried 
in petitioner’s October 31, 1942 inventory, as set forth 
above, had an assembled value of $3.20 each. On 
August 17, 1942, petitioner was awarded contract 
DA-W-478 ORD-552 by the War Department for 2,769 
rearsight assemblies for Thompson submachine guns. 
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103 that is, Lyman gunsights for Thompson submachine 
guns, at a unit price of $3.63 each. Delivery of such 
rearsight assemblies to the Government was com¬ 
pleted by petitioner on September 8, 1942. No other 
orders for Lyman gunsights for Thompson submachine 
guns were received by petitioner from the Govern¬ 
ment from August 17, 1942 to and including October 
31, 1942. During the period from August 17, 1942 to 
and including October 31, 1942, petitioner made non- 
renegotiable sales of parts for Lyman gunsights for 
Thompson submachine guns in the sum of $28. 

(18) Said deduction of $25,462. for obsolescence of 
rearsight assemblies and parts was not carried on 
petitioner’s books for the fiscal year November 1, 1941 
through October 31, 1942 and it was not taken by 
petitioner as a deduction in its Federal income tax re¬ 
turn for the fiscal year November 1, 1941 through 
October 31, 1942. Said deduction of $25,462. was 
taken by petitioner as a deduction in its Federal in¬ 
come tax return for the fiscal year November 1, 1942 
through October 31, 1943. Said deduction of $25,462. 
also appeared as an expense in the financial data sub¬ 
mitted by petitioner to the War Contracts Price Ad¬ 
justment Board in connection with the renegotiation 

104 proceeding conducted by said Board with relation to 
petitioner for the fiscal year November 1,1942 through 
October 3, 1943. By letter, dated October 11, 1944, 
relating to the latter renegotiation proceeding before 
the War Contracts Price Adjustment Board, petitioner 
indicated to said Board that said deduction of $25,462. 
was one of several items then being discussed by 
petitioner in connection with its renegotiation pro¬ 
ceeding for the fiscal year November 1, 1941 through 
October 3, 1942, then pending before the Secretary 
of War, and stated, inter alia: 

“Although the Price Adjustment Board Panel 

handling the 1942 renegotiation has not made any 
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written commitment or given any written expres¬ 
sion of opinion with respect to the handling of 
these items [including said $25,462.], it is our best 
recollection that during the course of our confer¬ 
ences with said Panel, certain Members of the Panel 
indicated that none of these items [including said 
$25,462.] would receive consideration for renegotia¬ 
tion of our income for 1942, principally because they 
had not been written off on our books or claimed 
for tax purposes in 1942, with the exception of the 
ammunition charge of $46,232.” 

(19) Of the total difference of $390,328. between the 
minimum and maximum total overall indirect costs 
set forth in paragraph (11) hereof, $105,905. repre¬ 
sents losses resulting from obsolescence of certain L 
drum magazines, which petitioner claims should be 
allowed as an indirect cost for the fiscal year November 
105 1, 1941 through October 1, 1942. In its inventory, as 
of October 31, 1941, petitioner held 64,679 L drum 
magazines, which were valued, for such October 31, 
inventory purposes, at $18,272. During the fiscal year 
November 1, 1941 through October 31, 1942, petitioner 
sold to various customers, including the United States 
Government, 6,916 of such L drum magazines for the 
total of $12,706. Of the 6,916 L drum magazines so 
sold, 6,336 were sold by petitioner to the United States 
Government pursuant to contract DAW 478 ORD-1385, 
which was entered into by petitioner and the Govern¬ 
ment on October 3, 1941 and became, pursuant to its 
terms, effective and binding on December 1, 1941 upon 
the approval of the Chief of Ordnance, War Depart¬ 
ment. The latter contract was the last order for such 
L drum magazines procured by petitioner from the 
Government, except for one order of 140 such L drum 
magazines in the total amount of $327. received from 
the Navy Department on January 19, 1942. The re¬ 
maining 440 of such 6,916 L drum magazines were sold 
by petitioner to various customers other than the Gov- 
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ernment. In its inventory as of October 31, 1942, peti¬ 
tioner held 57,795 L drum magazines, which were 
valued, for such October 31, 1942 inventory purposes, 
at $106,178. During the fiscal year November 1, 1942 
through October 31, 1943, petitioner sold to various 

106 customers, other than the Government, 147 of such L 
drum magazines for the total of $270. In its inven¬ 
tory as of October 3, 1943, as adjusted, petitioner held 
57,836 L drum magazines, which were valued, for such 
October 31, 1943 inventory purposes, at $105,905. 

(20) Said deduction of $105,905. for obsolescence of 
L drum magazines was not carried on petitioner’s 
books for the fiscal year November 1, 1941 through 
October 31, 1942 and it was not taken by petitioner as 
a deduction in its Federal income tax return for the 
fiscal year November 1, 1941 through October 31, 1942. 
Said deduction of $105,905. was taken by petitioner as 
a deduction in its Federal income tax return for the 
fiscal year November 1, 1942 through October 31, 1943. 
Said deduction of $105,905. also appeared as an ex¬ 
pense in the financial data submitted by petitioner to 
the War Contracts Price Adjustment Board in connec¬ 
tion with the renegotiation proceeding conducted by 
said Board with relation to petitioner for the fiscal 
year November 1, 1942 through October 31, 1943. By 
letter, dated October 11, 1944, relating to the latter 
renegotiation proceeding before the War Contracts 
Price Adjustment Board, petitioner indicated to said 
Board that said deduction of $105,905. was one of sev¬ 
eral items then being discussed by petitioner in con- 

107 nection with its renegotiation proceeding for the fiscal 
year November 1, 1941 through October 31, 1942, 
then pending before the Secretary of War, and stated, 
inter alia : 

“Although the Price Adjustment Board Panel 
handling the 1942 renegotiation has not made any 
written commitment or given any written expression 
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of opinion with respect to the handling of these 
items [including said $105,905.], it is our best recol¬ 
lection that during the course of our conferences 
with said Panel, certain Members of the Panel indi¬ 
cated that none of these items [including said 
$105,905.1 would receive consideration for renego¬ 
tiation of our income for 1942, principally because 
they had not been written off on our books or 
claimed for tax purposes in 1942, with the exception 
of the ammunition charge of $46,232.” 

(21) Indirect costs, as allowed in this proceeding 
by the Tax Court for the fiscal year November 1, 1941 
through October 31, 1942, shall be allocated to renego¬ 
tiable sales for said fiscal year, in the proportion that 
the direct costs attributable to such renegotiate 
sales bears to the total direct costs attributable to 
the overall sales for said fiscal year. 

(22) Petitioner’s total overall general and adminis¬ 
trative expenses for the fiscal year November 1, 1941 
through October 31, 1942 were in the sum of $1,006,419. 

(23) General and administrative expenses, as al- 
108 lowed in this proceeding by the Tax Court for the fiscal 

year November 1, 1941 through October 31, 1942, shall 
be allocated to renegotiable sales for said fiscal year, 
in the proportion that renegotiable sales for said fiscal 
year bears to the overall sales for said fiscal year. 

(24) During the fiscal year November 1, 1941 
through October 31, 1942, petitioner’s total overall 
profit was not less than $7,977,019. and was not more 
than $8,482,544. The respective minimum and maxi¬ 
mum amounts of profits set forth in this paragraph, 
and also in paragraphs (25), (26), (27), and (28) here¬ 
of, do not reflect any deductions made on account of 
payments pursuant to the unilateral determination in¬ 
volved in this proceeding (petition, Exhibit A) and 
also made under the agreement of August 7, 1942 be- 
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tween petitioner and the United States of America 
(petition, Exhibit B). 

(25) Without prejudice to respondent’s objection 
that the Tax Court has no jurisdiction in this pro¬ 
ceeding to make a redetermination of excessive profits, 
within the meaning of the Renegotiation Act of 1942, 
as amended, for the fiscal year November 1, 1941 
through October 31, 1942, it is agred that, if the Court 
should find petitioner’s total overall sales for said 
fiscal year were $48,501,306. and also if the Court 
should find petitioner’s total overall sales for said 
fiscal year which could be subject to renegotiation 

109 were $37,323,229., petitioner’s total overall profit for 
said fiscal year which could be subject to renegotiation 
is not less than $5,546,791. and is not more than 
$5,853,004. 

(26) Without prejudice to respondent’s objection 
that the Tax Court has no jurisdiction in this pro¬ 
ceeding to make a redetermination of excessive profits, 
within the meaning of the Renegotiation Act of 1942, 
as amended, for the fiscal year November 1, 1941 
through October 31,1942, it is agreed that, if the Court 
should find petitioner’s total overall sales for said 
fiscal year were $49,033,682. and also if the Court 
should find petitioner’s total overall sales for said fiscal 
year which could be subject to renegotiation were 
$37,323,229., petitioner’s total overall profit for said 
fiscal year which could be subject to renegotiation is 
not less than $5,578,421, and is not more than 
$5,881,199. 

(27) Without prejudice to respondent’s objection 
that the Tax Court has no jurisdiction in this proceed¬ 
ing to make a redetermination of excessive profits, 
within the meaning of the Renegotiation Act of 1942, 
as amended, for the fiscal year November 1, 1941 

110 through October 31,1942, it is agreed that, if the Court 
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should find petitioner's total overall sales for said 
fiscal year were $48,501,036. and also if the Court 
should find petitioner’s total overall sales for said 
fiscal year which could be subject to renegotiation 
were $46,998,182., petitioner’s total overall profit for 
said fiscal year which could be subject to renegotia¬ 
tion is not less than $7,560,351. and is not more than 
$7,940,257. 

(28) Without prejudice to respondent’s objection 
that the Tax Court has no jurisdiction in this pro¬ 
ceeding to make a redetermination of excessive profits, 
within the meaning of the Renegotiation Act of 1942, 
as amended, for the fiscal year November 1, 1941 
through October 31,1942, it is agreed that, if the Court 
should find petitioner’s total overall sales for said 
fiscal year were $49,033,682. and also if the Court 
should find petitioner’s total overall sales for said 
fiscal year which could be subject to renegotiation 
were $46,998,182., petitioner’s total overall profits for 
said fiscal year which could be subject to renegotiation 
is not less than $7,599,750. and is not more than 
$7,975,401. 

(29) At all times pertinent to this proceeding, peti- 
111 tioner kept its books and records on an accrual basis. 

During the years 1936, 1937, and 1938, petitioner 
operated on a calendar year basis. For the period 
from January 1, 1939 to October 31, 1939, inclusive, 
petitioner made a separate fiscal report. Beginning 
November 1, 1939, and continuing thereafter, peti¬ 
tioned has operated on the basis of a fiscal year ending 
October 31. 

(30) For the period beginning January 1, 1936 to 
and including October 31, 1941 and also for the period 
beginning November 1, 1942 and ending October 31, 
1943, petitioner had total sales and total profits (or 
losses), as follows: 
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Period 

Total Sales 

Total Profit 
(or Loss ) 

Calendar Year 1936 

$ 136,427. 

$ 82,236. (Loss) 

Calendar Year 1937 

154,594. 

62,837. (Loss) 

Calendar Year 1938 

70,647. 

91,437. (Loss) 

Jan. 1, 1939-Oet. 31, 1939 

171,512. 

22,629. (Loss) 

fiscal Year ending 

Oct. 31, 1940 

8,170,905. 

4,129,606. 

Fiscal Year ending 

Oct. 31, 1941 

35,529,993. 

b 

8,682,269. 

Fiscal Year ending 

Oct. 31, 1943 

37,725,855. 

1,113,407. 


(31) For the period beginning January 1, 1936 to 
and including October 31, 1943, petitioner’s net worth 
(or net worth deficit) was, as follows: 


12 




As of December 31, 1936—$ 625,173. (Net Worth Deficit) 

As of December 31, 1937— 753,133. (Net Worth Deficit) 

As of December 31, 1938— 918,654. (Net Worth Deficit) 

As of October 31, 1939— 1,896,717. (Net Worth Deficit) 

As of October 31, 1940— 349,087. 

As of October 31, 1941— 4,570,004. 

As of October 31, 1942— 5,026,949.* 

As of October 31, 1943— 5,264,712.* 


These net worth figures are after deducting the $6,000,000. refund 
made to the Government by petitioner under the agreement of 
August 7, 1942 (petition, Exhibit B). 


Dated: New York, N. Y., April 7, 1948. 


Maguire Industries, Incorporated, 

Petitioner, 

by: Eugene Daniel Powers 
Eugene Daniel Powers, 

Its Attorney. 

The Secretary of War, 

Respondent, 

by: Julian R. Wilheim 

Julian R. Wilheim, Attorney, 

I T . S. Department of Justice, 


J. F. Wolf 

J. F. Wolf, Attorney, 

U. S. Department of Justice, 
Respondent’s Attorneys. 
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113 Stipulation of Facts One—Exhibit 1 

AUTO-ORDNANCE CORPORATION 
80 Broadway 
New York 


October 20, 1941 

War Department 

Office Chief of Ordnance 

Small Arms Division, Industrial Service, 

Washington, D. C. 

Gentlemen: 

I wish to advise you that we have on hand for immediate 
delivery 200,000 Type L 30-round Drum Magazines for the 
Thompson submachine gun. These magazines have been 
accumulated as a result of production in excess of that 
anticipated. 

Our fiscal year ends October 31, and we prefer to dispose 
of the above magazines prior to that date rather than 
to carry them on our inventory. In view of this fact, we 
wish to offer them at a unit price of $2.33^4 f.o.b. Chicago, 
Illinois; Net 60 days. 

Not knowing your anticipated requirements for the 
above item but feeling that a need will exist in the not-too- 
distant future, the writer is taking this opportunity to 
bring this matter to your attention, and will call at your 
office personally later this week. 

Very truly yours, 

Auto-Ordnance Corporation 
By W. J. Landen 


CC: Auto-Ord. Corp., New York 
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114 Stipulation of Facts One—Exhibit 2 

October 22, 1941 


Mr. Herbert Mitchell 
Small Arms Division 
War Department 
Washington, D. C. 

Dear Sir: 

This confirms our conversation of today in which we 
stated that we would sell to you 208,000 “L” Drums for 
the Thompson Submachine Gun at a price of $2.33 1 / 4 each, 
F.O.B. Chicago, Illinois. 

We desire to deliver those at once since our fiscal year 
ends October 31st, although you may take a period of 
thirty to sixty days to pay for them after you have com¬ 
pleted the necessary steps. 

Thanking you very kindly for your cooperation, we are 

Sincerely yours, 

Auto-Ordnance Corporation 

By 

President 


CC: New York Ordnance District 
Wm. J. Landen 
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Stipulation of Facts One—Exhibit 3 


WAR DEPARTMENT 
Rochester Ordnance District 
1239 Mercantile Building 
Rochester, N. Y. 


Walker/vjm 


To insure prompt attention 
in replying refer to 
ROD No. 132.3/ Auto Ord. Corp. 
Attention of 


Auto Ordnance Corporation July 7, 1942 

1437 Railroad Avenue 
Bridgeport, Connecticut 

Gentlemen: 

On September 5, 1941 your office issued a credit memo¬ 
randum in the amount of $776.67. This credit covers trans¬ 
portation charges paid by the Rochester Ordnance District 
on the first six shipments of guns made under Contract 
DA-W-478-ORD 6. 

Credit was given in the amount of $49.78 for the ship¬ 
ment of 240 guns to Receiving Clerk, Pier 5, Bush Dock, 
Brooklyn, New York, on August 12, whereas the actual 
cost was only $34.78. 

It is suggested that an invoice be submitted to cover 
this excess credit. Upon the receipt of an invoice the 
account will be forwarded to the Finance Office for final 
settlement. 

For the Deputy District Chief: 

Verv trulv vours, 

/s/ Ralph E. Newcomb 
Ralph E. Newcomb 

Major, Ord. Dept. 
Fiscal Officer 
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116 Stipulation of Facts One—Exhibit 4 

July 10, 1942 


War Department 
Rochester Ordnance District 
1238 Mercantile Building 
Rochester, New York 

Attention: Ralph E. Newcomb, Major, Ord. Dept. 

Fiscal Officer 

Re: R.O.D. No. 132.3/Auto-Ord. Corp. 

Dear Sirs: 

As per your letter of July 7th, we are enclosing herewith 
our invoice No. 17-7673 to cover excess credit which was 
given in the amount of $49.78 whereas the actual cost of 
shipment was only $34.78. 

Yerv trulv vours, 

Auto-Ordnance Corporation 
Richard W. Shimer, 

Seeretarv 

* 


RWS/jd 

Enel. 
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117 H. STIPULATION OF FACTS TWO 

[Caption Omitted.] 

Stipulation of Facts Two 

(Filed April 16, 1948) 

Subject to petitioner’s objections regarding materiality 
and relevancy, and without prejudice to the right of either 
party to offer further and additional evidence not incon¬ 
sistent herewith, it is hereby stipulated by and between 
the parties hereto, acting by and through their respective 
attorneys, that: 

(1) During the period from May 1, 1942 through 
October 31, 1942, petitioner’s total overall sales were 
$21,402,729. Said $21,402,729. of sales do not reflect 
any deductions made on account of payments pursuant 
to the unilateral determination involved in this proceed¬ 
ing (petition, Exhibit A) and also made under the 
agreement of August 7, 1942 between petitioner and 
the United States of America (petition, Exhibit B). 

(2) Without prejudice to petitioner’s objection that 

118 the Tax Court’s jurisdiction is not limited in this pro¬ 
ceeding to the making of a redetermination of exces¬ 
sive profits within the meaning of the Renegotiation 
Act of 1942, as amended, for the period from May 1, 
1942 through October 31, 1942, it is agreed that, of 
the $21,402,729. total overall sales made by petitioner 
for the period from May 1, 1942 through October 31, 
1942, $21,390,547. represents sales for said period 
which are subject to renegotiation. 

(3) The total direct costs, attributable to petitioner’s 
total renegotiable sales for the period from May 1, 
1942 through October 31, 1942, are in the sum of 
$17,769,272. 
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(4) Petitioner’s total indirect costs, attributable to 
petitioner’s total renegotiate sales for the period from 
May 1, 1942 through October 31, 1942, were not less 
than $1,139,492. and were not more than $1,740,859. 

(5) Of the total difference of $601,367. between the 
minimum and maximum total indirect costs set forth 
in paragraph (4) hereof, $105,397. represents a loss 
incurred by petitioner on the sale of steel and parts 
acquired for the manufacture of L drum magazines. 

(6) During the fiscal years ending October 31, 1940 

119 and October 31, 1941, any L drum magazine sold by 
petitioner to the Government were manufactured by 
United Specialties Company, Chicago, Illinois, a sub¬ 
contractor of petitioner. During said two fiscal years, 
petitioner ordered from its subcontractor L drum maga¬ 
zines in excess of actual Government orders received 
by it. In addition, petitioner authorized its subcon¬ 
tractor to acquire parts and steel for L drum magazines 
in excess of the orders which petitioner had placed 
with said subcontractor. There was an arrangement 
between petitioner and said subcontractor that such 
excess parts and steel for L drum magazines were to be 
billed by said subcontractor to petitioner. In the event 
that petitioner was to place actual orders covering all, 
or part, of such excess, the amount so billed by said 
subcontractor to petitioner was to be credited against 
such additional orders. As of August 13, 1941, peti¬ 
tioner had authorized said subcontractor to purchase 
parts and steel for 500,000 L drum magazines in excess 
of the orders actually placed by petitioner with such 
subcontractor and also advised such subcontractor to 
cease making further purchases of parts and steel in 
connection with said 500,000 L drum magazines. As of 
August 13,1941, said subcontractor had acquired, billed 

120 petitioner for, and been paid by petitioner for $117,140. 
of parts and steel for L drum magazines. As of 
August 13, 1941, said subcontractor also had acquired 
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$27,504. of such parts and steel, for which petitioner 
had not yet been billed by said subcontractor. On 
August 13, 1941, said subcontractor billed petitioner 
for said $27,504. of parts and steel, which petitioner 
paid to said subcontractor on October 14, 1941. ‘Said 
$117,140. of parts and steel for L drum magazines and 
also said $27,504. of parts and steel for L drum maga¬ 
zines were a part of petitioner’s inventory not later 
than August 13, 1941. Of those two combined amounts 
of such inventory, not more than $138,754. remained 
in said inventory as of October 31,1941 and also there¬ 
after, until it was sold by petitioner, periodically, be¬ 
tween March 1942 and September 1942. Said sales 
made by petitioner, periodically, between March 1942 
and September 1942 were, as follows: 


a) Sales of steel ac¬ 
quired by peti¬ 
tioner for manu- V 
f acture of L drum 
magazines 


Date Amount 
of Sale of Sale 

March 1942 $24,941. 

Sept. 1942 1,089. 


Inventory 
Value Loss 

$ 31,087. $ 6,14 

15,107. 14,01 


b) 


Sales of parts ac¬ 
quired by peti¬ 
tioner for manu- Sept. 1942 
f acture of L drum 
magazines 

Total 


695. 

92,074. 

91,37 

$26,675. 

$138,268. 

$111,54 


121 (7) Petitioner’s books reflected a loss on the sale of 

parts and steel acquired by it for the manufacture of 
L drum magazines in the sum of $111,543. for the fiscal 
year November 1, 1941 through October 31, 1942. Of 
said loss of $111,543., $105,397. was incurred by peti¬ 
tioner during the period from May 1, 1942 through 
October 31, 1942. Petitioner also reported said loss of 
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$111,543. in its Federal income tax return for the fiscal 
year November 1, 1941 through October 31, 1942. In 
its Federal income tax return for the fiscal year No¬ 
vember 1, 1940 through October 31, 1941, petitioner 
included in the amount reported as inventory as of 
October 31, 1941 the amount of $138,754., which repre¬ 
sented the cost of parts and steel for L drum magazines 
referred to in paragraph (6) hereof. The latter Federal 
income tax return has been audited by the Bureau of 
Internal Revenue, which has made no adjustment of 
said return insofar as it relates to said inventory of 
parts and steel for L drum magazines. 

(8) Petitioner took a physical inventory as of Octo¬ 
ber 31, 1941. The next physical inventory was taken 
by petitioner as of October 31, 1942. As a result of 
the latter physical inventory, an inventory adjust¬ 
ment, decreasing the book value of said inventory by 
$894,413., was made by petitioner. Of the total differ- 
122 ence of $601,367. between the minimum and maximum 
total indirect costs set forth in paragraph (4) hereof, 
$338,113. represents the difference between the mini¬ 
mum of $556,300., which respondent concedes is a 
reasonable allocation of said $894,413. inventory ad¬ 
justment to the period from May 1, 1942 through Octo¬ 
ber 31, 1942, and the total inventory adjustment of 
$894,413., as set forth above. 

(a) $776,186. of the total inventory adjustment of 
$894,413. related to the work in process—parts in¬ 
ventory account at petitioner’s Bridgeport, Connecti¬ 
cut, plant. The Bridgeport work in process—parts 
inventory account was comprised of material, direct 
labor, overhead, and tool expense. During the fiscal 
year November 1, 1941 through October 31, 1942, 
material, direct labor, overhead, and tool expense were 
charged into the work in process—parts inventory ac¬ 
count, as follows: 
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(1) Raw material was charged on what was 
termed a standard requirement basis. The standard 
requirement represented an engineering estimate of 
the material needed to produce the number of parts 
placed in process each month. Parts purchased for 
assembly were charged at actual cost. 

(2) The actual amount of direct labor was charged 

123 from payroll distribution sheets. 

(3) Overhead was charged at a percentage of 
direct labor. During the period November 1, 1941 
through February 1942, overhead was charged at 
200 percent of direct labor. During the period 
March 1942 through April 1942, overhead was 
charged at 175 percent of direct labor. During May 
1942, overhead was charged at 160 percent of direct 
labor. During the period June 1942 through October 
1942, overhead was charged at 150 percent of direct 
labor. 

(4) Tool expense charged to said work in process— 
parts inventory account consisted of (i) tools pur¬ 
chased or repaired outside, which were charged at 
actual cost; and (ii) the direct labor and overhead 
of the Bridgeport toolroom, which were charged, as 
follows: During the period November 1941 through 
January 1942, at actual direct labor, plus 150 percent 
thereof for overhead; during February 1942, at $2.50 
per direct labor hour; during the period March 1942 
through October 31, 1942, at $2.25 per direct labor 
hour. The direct labor hour rates of $2.50 and $2.25 
included direct labor and overhead. The toolroom 

124 expense charged to the Bridgeport work in process— 
parts inventory account was not based on the direct 
labor in that account. 

(b) The cost of finished parts transferred from the 
Bridgeport work in process—parts inventory account 
to the Bridgeport finished parts inventory account was 
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computed, as follows: At the close of each month, the 
number of units transferred to the Bridgeport finished 
parts inventory was compared with the number of 
units worked on during the month, regardless of de¬ 
gree of completion (less estimated spoilage), and the 
ratio between these two quantities was determined. 
The resulting percentage was then multiplied by the 
book value of the units worked on during the month, 
in order to determine the cost of the units transferred 
to the finished parts inventory. 

(c) The adjustment of $776,186. was made, as of 
October 31, 1942, as follows: Actual direct labor and 
material charges in the work in process—parts in¬ 
ventory account were determined. The value of the 
overhead and tool expense, as of October 31, 1942, was 
determined by applying 153 percent and 84 percent 
of direct labor charges, respectively, for the period 
November 1,1941 through October 31,1942. The ratios 
125 of 153 percent and 84 percent represented the per¬ 
centage of actual overhead and actual tool expense to 
actual direct labor for the fiscal year November 1, 
1941 through October 31, 1942. The portion of the 
$776,186. adjustment that is attributable to each com¬ 
ponent of the Bridgeport work in process—parts in¬ 
ventory, is, as follows: 


Material_ $ 25,236. 

Direct Labor._ 213,600. 

Overhead _ 309,661. 

Tool Expense_ 227,689. 


Total _ $776,186. 


(d) The adjustment of $776,186. was apportioned 
by respondent, between the first and second six months 
of the fiscal year November 1, 1941 through October 
31, 1942, in the ratio of the actual total direct labor 
charges for the first six months to the actual total 
direct labor charges for the fiscal year November 1, 
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1941 through October 31, 1942, and the actual total 
direct labor charges for the second six months to the 
actual total direct labor charges for the fiscal year 
November 1, 1941 through October 31, 1942. Using 
this method, $499,941. of the total adjustment of 
$776,186. has been allocated to the period May 1, 1941 
through October 31, 1942. 

126 (e) The balance of the inventory adjustment of 
$894,413., in the amount of $118,227., relates to the 
following inventory accounts: 

Bridgeport— 

Parts and Guns: 

Raw material 
Finished parts 
Finished guns 
Utica— 

Parts and Guns: 

Raw material 
Finished parts 
Finished guns 
Toolholders: 

Raw material 
Work in process 
Finished parts 
Tool steel 

Returnable containers 
Accounts payable. 

Respondent apportioned the adjustment of $118,227. 
between the first and second six months of the fiscal 
year November 1, 1941 through October 31, 1942 in 
the ratio of the total direct costs for the first six months 
to the total direct costs for the fiscal year November 

127 1, 1941 through October 31, 1942, and the total direct 
costs for the second six months to the total direct costs 
for the fiscal year November 1, 1941 through October 
31, 1942. On this basis, $56,359. was allocated to the 
period May 1,1942 through October 31,1942. 
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(9) Petitioner’s books and records show that it ex¬ 
pended the sum of $201,186., during the fiscal year 
November 1, 1941 through October 31, 1942, for re¬ 
search and development purposes involving a war-end 
use. Respondent concedes that $100,000. is a reason¬ 
able allowance for such research and development costs 
incurred by petitioner during said fiscal year. The 
war-end use research and development expense of 
$201,186. is comprised of the following: 

Research and development of guns_ $139,231. 

Research and development of food process 47,166. 

Research and development of electronic 
products_ 14,789. 


Total 


$201,186. 


Of the $139,231. so attributable to research and de¬ 
velopment of guns, $26,063. directly involved the 
Thompson submachine gun and the balance of $113,168. 
represented experimental work on other weapons 
which never were produced in volume by petitioner 
for sale to the United States Government. The afore- 
128 said research and development expenses of $113,168. 
relating to weapons other than Thompson submachine 
guns were incurred as a result of the Government’s 
invitation or in connection with weapons submitted by 
petitioner to the War Department for its considera¬ 
tion and use. 

(10) Of the total difference of $601,367. between the 
minimum and maximum total indirect costs set forth 
in paragraph (4) hereof, $48,568. represents the differ¬ 
ence between the minimum of $48,000., which respond¬ 
ent concedes is a reasonable allowance for research 
and development costs incurred by petitioner during 
the period from May 1, 1942 through October 31, 1942, 
and $96,568., which is the maximum portion of the 
$201,186. research and development costs set forth 
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above, allocable, in any event, to the period from May 
1, 1942 through October 31, 1942. If the Court should 
find that any figure more than $100,000. and less than 
$201,186. is a reasonable allowance for research and 
development costs incurred by petitioner during the 
fiscal year November 1, 1941 through October 31, 1942, 
48 percent of such figure found by the Court shall be 
allocated to petitioner’s indirect costs for the period 
from May 1, 1942 through October 31, 1942. 

(11) Of the total difference of $601,367. between 

129 the minimum and maximum total indirect costs set 
forth in paragraph (4) hereof, $46,232. represents 
certain ammunition expense. During September 1942 
and October 1942, the United States Government fur¬ 
nished certain ammunition in the value of $46,232. to 
petitioner for its use in testing Thompson submachine 
guns. It was agreed between petitioner and the Gov¬ 
ernment that such ammunition would be furnished to 
petitioner by the Government for such testing at peti¬ 
tioner’s own expense. All of said ammunition was 
expended by petitioner by October 31, 1942. The 
Government billed petitioner for said $46,232. of am¬ 
munition on March 11, 1943 and petitioner paid the 
Government said amount on April 30, 1943. Said 
ammunition expense of $46,232. was not carried on 
petitioner’s books for the fiscal year November 1, 1941 
through October 31, 1942 and it was not taken by peti¬ 
tioner as a deduction in its Federal income tax return 
for the fiscal year November 1, 1941 through October 
31, 1942. Said ammunition expense was taken by 
petitioner as a deduction in its Federal income tax 
return for the fiscal year November 1, 1942 through 
October 31,1943. Said ammunition expense of $46,232. 
also appeared as an expense in the financial data sub¬ 
mitted by petitioner to the War Contracts Price 
Adjustment Board in connection with the renegotia- 

130 tion proceeding conducted by said Board with relation 
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to petitioner for the fiscal year November 1, 1942 
through October 31, 1943. By letter, dated October 
11,1944, relating to the latter renegotiation proceeding 
before the War Contracts Price Adjustment Board, 
petitioner indicated to said Board that the ammunition 
expense of $46,232. was one of several items then being 
discussed by petitioner in connection with its renego¬ 
tiation proceeding for the fiscal year November 1, 1941 
through October 31, 1942, then pending before the 
Secretary of War, and stated, inter alia: 

“Although the Price Adjustment Board Panel 
handling the 1942 renegotiation has not made any 
written commitment or given any written expression 
of opinion with respect to the handling of these items, 
it is our best recollection that during the course of 
our conferences with said Panel* certain Members 
of the Panel indicated that none of these items would 
receive consideration for renegotiation of our income 
for 1942, principally because they had not been 
written off on our books or claimed for tax purposes 
in 1942, with the exception of the ammunition charge 
of $46,232.” 

The renegotiation proceeding for the fiscal year Novem¬ 
ber 1, 1942 through October 31, 1943 before the War 
Contracts Price Adjustment Board resulted in a clear¬ 
ance for petitioner. 

(12) In its inventory, as of October 31, 1942, peti¬ 
tioner held certain rearsight assemblies and parts, 
131 which were valued, for inventory purposes, at $25,529. 
During the fiscal year November 1, 1942 through Octo¬ 
ber 31, 1943, transactions in the sum $67. occurred 
with respect to such rearsight assemblies and parts. 
Prior to October 31, 1942, these rearsight parts were 
used by petitioner in the manufacture of a Lyman 
gunsight for Thompson submachine guns. The pro¬ 
curement of such gunsights from petitioner by the 
Government was discontinued prior to October 31, 
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1942. In June 1942, petitioner received from the 
Ordnance Department of the War Department a draw¬ 
ing for a less complicated and less costly gunsight, 
to be used thereafter in the manufacture of the Thomp¬ 
son submachine gun. The latter gunsight was sold 
by petitioner to the Government at a price of 12 cents 
each. The Lyman gunsight for Thompson submachine 
guns which was carried in petitioner’s October 31, 
1942 inventory, as set forth above, had an assembled 
value of $3.20 each. On August 17, 1942, petitioner 
was awarded contract DA-W-478 ORD-552 by the War 
Department for 2769 rearsight assemblies for Thomp¬ 
son submachine guns, that is, Lyman gunsights for 
Thompson submachine guns, at a unit price of $3.63 
each. Delivery of such rearsight assemblies to the 
Government was completed by petitioner on Septem¬ 
ber 8, 1942. No other orders for Lyman gunsights 
132 for Thompson submachine guns were received by peti¬ 
tioner from the Government from August 17, 1942 to 
and including October 31, 1942. During the period 
from August 17, 1942 to and including October 31, 
1942, petitioner made non-renegotiable sales of parts 
for Lyman gunsights for Thompson submachine guns 
in the sum of $28. 

(13) Petitioner claims that it should be allowed, as 
an indirect cost for the fiscal year November 1, 1941 
through October 31, 1942, the sum of $25,462., repre¬ 
senting losses resulting from obsolescence of the above 
mentioned rearsight assemblies and parts. Said de¬ 
duction of $25,462. for obsolescence of rearsight 
assemblies and parts was not carried on petitioner’s 
books and records for the fiscal year November 1, 
1941 through October 31, 1942 and it was not taken 
by petitioner as a deduction in its Federal income 
tax return for the fiscal year November 1, 1941 
through October 31, 1942. Said deduction of $25,462. 
was taken by petitioner as a deduction in its Federal 
income tax return for the fiscal year November 1, 
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1942 through October 31, 1943. Said deduction of 
$25,462. also appeared as an expense in the financial 
data submitted by petitioner to the War Contracts 

133 Price Adjustment Board in connection with the re¬ 
negotiation proceeding conducted by said Board with 
relation to petitioner for the fiscal year November 1, 
1942 through October 31, 1943. By letter, dated Octo¬ 
ber 11, 1944, relating to the latter renegotiation pro¬ 
ceeding before the War Contracts Price Adjustment 
Board, petitioner indicated to said Board that said 
deduction of $25,462. was one of several items then 
being discussed by petitioner in connection with its 
renegotiation proceeding for the fiscal year November 
1, 1941 through October 31, 1942, then pending before 
the Secretary of War, and stated, inter alia: 

“Although the Price Adjustment Board Panel 
handling the 1942 renegotiation has not made any 
written commitment or given any written expression 
of opinion with respect to the handling of these 
items [including said $25,462.], it is our best recol¬ 
lection that during the course of our conferences 
with said Panel, certain Members of the Panel in¬ 
dicated that none of these items [including said 
$25,462.] would receive consideration for renego¬ 
tiation of our income for 1942, principally because 
they had not been written off on our books or claimed 
for tax purposes in 1942, with the exception of the 
ammunition charge of $46,232.” 

If the Court should find that said $25,462. is allowable 
to petitioner as an indirect cost for the fiscal year 
November 1, 1941 through October 31, 1942, $12,223. 
thereof shall be allocated to petitioner’s indirect costs 

134 for the period from May 1, 1942 through October 31, 
1942. Of the total difference of $601,367. between the 
minimum and maximum total indirect costs set forth 
in paragraph (4) hereof, $12,223. represents the afore¬ 
said allocation. 
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(14) In its inventory, as of October 31, 1941, peti¬ 
tioner held 64,379 L drum magazines, which were 
valued, for such October 31, 1941 inventory purposes, 
at $118,272. During the fiscal year November 1, 1941 
through October 31, 1942, petitioner sold to various 
customers, including the United States Government, 
6,916 of such L drum magazines for the total of $12,706. 
Of the 6,916 L drum magazines so sold, 6,336 were sold 
by petitioner to the United States Government pur¬ 
suant to contract DAW 478 ORD-1385, which was en¬ 
tered into by petitioner and the Government on October 
31, 1941 and became, pursuant to its terms, effective 
and binding on December 1, 1941 upon the approval 
of the Chief of Ordnance, War Department. The latter 
contract was the last order for such L drum magazines 
procured by petitioner from the Government, except 
for one order of 140 such L drum magazines in the 
total amount of $327. received from the Navy Depart¬ 
ment on January’ 19, 1942. The remaining 440 of such 
6,916 L drum magazines were sold by petitioner to 
various customers other than the Government. In its 

135 inventory as of October 31,1942, petitioner held 57,795 
L drum magazines, which were valued, for such Octo¬ 
ber 31, 1942 inventory purposes, at $106,178. During 
the fiscal year November 1, 1942 through October 31, 
1943, petitioner sold to various customers, other than 
the Government, 147 of such L drum magazines for the 
total of $270. In its inventory as of October 31, 1943, 
as adjusted, petitioner held 57,836 L drum magazines, 
which w’ere valued, for such October 31, 1943 inventory 
purposes, at $105,905. 

(15) Petitioner claims that it should be allowed, as 
an indirect cost for the fiscal year November 1, 1941 
through October 31, 1942, the sum of $105,905., rep¬ 
resenting losses resulting from obsolescence of the 
above mentioned L drum magazines. Said deduction 
of $105,905. for obsolescence of L drum magazines was 
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not carried on petitioner’s books for the fiscal year 
November 1, 1941 through October 31, 1942 and it was 
not taken by petitioner as a deduction in its Federal 
income tax return for the fiscal year November 1, 

1941 through October 31, 1942. Said deduction of 
$105,905. was taken by petitioner as a deduction in 
its Federal income tax return for the fiscal year 
November 1, 1942 through October 31, 1943. Said de¬ 
duction of $105,905. also appeared as an expense in the 

136 financial data submitted by petitioner to the War Con¬ 
tracts Price Adjustment Board in connection with the 
renegotiation proceeding conducted by said Board with 
relation to petitioner for the fiscal year November 1, 

1942 through October 31, 1943. By letter, dated Octo¬ 
ber 11, 1944, relating to the latter renegotiation pro¬ 
ceeding before the War Contracts Price Adjustment 
Board, petitioner indicated to said Board that said 
deduction of $105,905. was one of several items then 
being discussed by petitioner in connection with its 
renegotiation proceeding for the fiscal year November 
1, 1941 through October 31, 1942, then pending before 
the Secretary of War, and stated, inter alia: 

“Although the Price Adjustment Board Panel 
handling the 1942 renegotiation has not made any 
written commitment or given any written expression 
of opinion with respect to the handling of these items 
[including said $105,905.], it is our best recollection 
that during the course of our conferences with said 
Panel, certain Members of the Panel indicated that 
none of these items [including said $105,905.] would 
receive consideration for renegotiation of our in¬ 
come for 1942, prinicpally because they had not been 
written off on our books or claimed for tax purposes 
in 1942, with the exception of the ammunition charge 
of $46,232.” 

If the Court should find that said $105,905. is allowable 
to petitioner as an indirect cost for the fiscal year 
November 1, 1941 through October 31, 1942, $50,834. 
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137 thereof shall be allocated to petitioner’s indirect costs 
for the period from May 1, 1942 through October 31, 

1942. Of the total difference of $601,367. between the 
minimum and maximum total indirect costs set forth 
in paragraph (4) hereof, $50,834. represents the afore¬ 
said allocation. 

(16) The total general and administrative expenses, 
attributable to petitioner’s total renegotiable sales for 
the period May 1, 1942 through October 31, 1942, are 
in the total sum of $455,799. 

(17) During the period from May 1, 1942 through 
October 31, 1942, petitioner’s total profit, attributable 
to petitioner’s total renegotiable sales for said period, 
was not less than $1,424,617. and was not more than 
$2,025,984. The respective minimum and maximum 
amounts of total renegotiable profits of $1,424,617. and 
$2,025,984. do not reflect any deductions made on ac¬ 
count of payments pursuant to the unilateral deter¬ 
mination involved in this proceeding (petition, Exhibit 
A) and also made under the agreement of August 7, 
1942 between petitioner and the United States of 
America (petition, Exhibit B). 

(18) At all times pertinent to this proceeding, peti¬ 
tioner kept its books and records on an accrual basis. 

138 During the years 1936, 1937, and 1938, petitioner oper¬ 
ated on a calendar year basis. For the period from 
January 1, 1939 to October 31, 1939, inclusive, peti¬ 
tioner made a separate fiscal report. Beginning 
November 1,1939, and continuing thereafter, petitioner 
has operated on the basis of a fiscal year ending 
October 31. 

(19) For the period beginning January 1, 1936 to 
and including October 31, 1941 and also for the period 
beginning November 1, 1942 and ending October 31, 

1943, petitioner had total sales and total profits (or 
losses), as follows: 
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Period 

Total Sales 

Total Profit 
(or Loss) 

Calendar Year 1936 

$ 136,427. 

$ 82,236. (Loss) 

Calendar Year 1937 

154,594. 

62,837. (Loss) 

Calendar Year 1938 

70,647. 

91,437. (Loss) 

an. 1, 1939-Oct. 31, 1939 

171,512. 

22,629. (Loss) 

fiscal Year ending 

Oct. 31, 1940 

8,170,905. 

4,129,606. 

fiscal Year ending 

Oct. 31, 1941 

35,529,993. 

8,682,269. 

fiscal Year ending 

Oct. 31, 1943 

37,725,855. 

1,113,407. 


(20) For the period beginning January 1, 1936 to 
and including October 31, 1943, petitioner’s net worth 
(or net worth deficit) was, as follows: 


19 As of December 31, 1936—$ 625,173. (Net Worth Deficit) 

As of December 31, 1937— 753,133. (Net Worth Deficit) 

As of December 31, 1938— 918,654. (Net Worth Deficit) 

As of October 31, 1939— 1,896,717. (Net Worth Deficit) 

As of October 31, 1940— 349,087. 

As of October 31, 1941— 4,570,004. 

As of October 31, 1942— 5,026,949.* 

As of October 31, 1943— 5,264,712.* 


* These net worth figures are after deducting the $6,000,000. refund 
made to the Government by petitioner under the agreement of 
August 7, 1942 (petition, Exhibit B). 

Dated: New York, N. Y., April 7, 1942. 

Maguire Industries, Incorporated, 

Petitioner, 

by: Eugene Daniel Powers 
Eugene Daniel Powers, 

Its Attorney. 

The Secretary of War, 

Respondent, 

by: Julian R. Wilheim 

Julian R. Wilheim, Attorney, 

U. S. Department of Justice, 

J. F. Wolf 

J. F. Wolf, Attorney, 

IT. S. Department of Justice, 

* Respondent’s Attorneys. 
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140 I. STIPULATION OF FACTS FOUR 

[Caption Omitted.] 

Stipulation of Facts Four 

Without prejudice to the right of either party to offer 
further and additional evidence not inconsistent herewith, 
it is hereby stipulated by and between the parties hereto, 
acting by and through their respective attorneys, that: 

(1) Auto-Ordnance Corporation was incorporated in 
August 1916, under the laws of the State of New York, 
at the instance of Thomas Fortune Ryan and Colonel 
George Harvey, for the purpose of developing and 
commercially exploiting automatic military small arms, 
based on the inventions of the late Captain John N. 
Blish, U. S. Navy, and of the late Brigadier General 
John T. Thompson, U. S. Army, and also for the pur¬ 
pose of engaging in the military small arms business. 
Its principal commercial activity has consisted of the 
development and sale of Thompson .45 caliber sub¬ 
machine guns. As of October 31, 1939, Auto-Ordnance 

141 Corporation had a cumulative deficit of $3,084,384. 

(2) The principle of the Thompson submachine gun 
is based upon the United States patent issued March 
9, 1915 to John N. Blish. This patent expired in 1932. 
Auto-Ordnance Corporation owns several United States 
and foreign patents on parts of the submachine gun, 
but none is considered to be of importance in relation 
to the basic design of the Thompson submachine gun 
with the exception of United States Patent No. 
1,819,321, issued August 4, 1931, and corresponding 
foreign patents, relating to giving increased weight to 
the actuator so as to reduce substantially the firing 
rate. 
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(3) During 1939, petitioner’s contract price with the 
United States Government for the Thompson sub¬ 
machine gun, model 1928 A-l, taken from petitioner’s 
inventory, was $202.50. In July 1940, petitioner’s con¬ 
tract price with the United States Government for the 
Thompson submachine gun, model 1928 A-l, was 
$156.32. In August 1940, petitioner’s contract price 
with the United States Government for the Thompson 
submachine gun, model 1928 A-l, was $146.66. In 
November 1940, petitioner’s contract price with the 
United States Government for the Thompson sub¬ 
machine gun, model 1928 A-l, was $135.00. In Feb¬ 
ruary 1941, petitioner’s contract price with the United 

142 States Government for the Thompson submachine gun, 
model 1928 A-l, was $120.00. In May 1941, petitioner’s 
contract price with the United States Government for 
the Thompson submachine gun, model 1928 A-l, was 
$99.00. In June 1941, petitioner’s contract price with 
the United States Government for the Thompson sub¬ 
machine gun, model 1928 A-l, was $97.00. In Decem¬ 
ber 1941, petitioner’s contract price with the United 
States Government for the Thompson submachine gun, 
model 1928 A-l, was $75.00. In June 1942, petitioner’s 
contract price with the United States Government for 
the Thompson submachine gun, model 1928 A-l, was 
$70.00. In June 1942, petitioner’s contract price with 
the United States Government for the Thompson sub¬ 
machine gun, model M-l, was $43.00. These prices 
for the Thompson submachine gun, whether model 
1928 A-l or model M-l, included, in each instance, the 
following accessories: one 20 round magazine; one 
cleaning brush; one gun sling; one oiler; one cleaning 
rod; and one handbook. 

(4) During the period from April 23, 1940 to and 
including April 29, 1943, Savage Arms Corporation, 
Utica, New York, a subcontractor of petitioner, con¬ 
tracted to supply petitioner with certain parts for the 
Thompson submachine gun, as follows: 
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Date 


Total Contract 

Contract Number Price 


April 23, 1940 
August 1, 1940 
September 12, 1940 
November 6, 1940 
January 10, 1941 
January 18, 1941 
March 5,1941 
March 15, 1941 
May 26, 1941 
May 29, 1941 
June 12, 1941 
June 18, 1941 
Julv 1, 1941 
July 7, 1941 
Julv 23, 1941 
July 30, 1941 
September 6, 1941 
September 11, 1941 
September 12, 1941 
September 15, 1941 
September 17, 1941 
October 2, 1941 
October 2, 1941 
October 3, 1941 
October 6, 1941 
144 October 7, 1941 
October 27, 1941 
October 28, 1941 
October 29, 1941 
November 5, 1941 
November 7, 1941 
November 10, 1941 
November 14, 1941 
November 18, 1941 
November 22, 1941 
November 24, 1941 
November 26, 1941 
November 26, 1941 
November 27, 1941 
December 2, 1941 


P-1 

$ 100,620. 

P-2 

177,810. 

P-3 

58,095. 

P-4 

561,970. 

P-5 

300,000. 

P-6 

312,500. 

P-7 

638,800. 

P-8 

312,500. 

P-9 

97,000. 

P-10 

191,175. 

P-11 

15,000. 

P-12 

40,350. 

P-13 

12,800. 

P-14 

28,200. 

P-15 

81,250. 

P-16 

2,500. 

P-17 

110,000. 

P-18 

8,100. 

P-19 

6,925. 

P-20 

2,500. 

P-21 

7,600. 

P-22 

263,250. 

P-23 

7,600. 

P-24 

9,300. 

P-25 

8,000. 

P-26 

10,950. 

P-27 

385,000. 

P-28 

8,000. 

P-29 

6,750. 

P-30 

9,250. 

P-31 

12,700. 

P-32 

6,750. 

P-33 

6,750. 

P-34 

13,500. 

P-35 

3,300. 

P-36 

9,625. 

P-37 

13,500. 

P-38 

5,000. 

P-39 

30,000. 

P-40 

19,150. 
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Total Contract 

Dale Contract Number Price 


December 5, 1941 

P-41 

16,400. 

December 10, 1941 

P-42 

59,500. 

January 2, 1942 

P-43 

71,500. 

March 25, 1942 

P-44 

3,429,142. 

January 27, 1943 

P-45 

382,250. 

April 29, 1943 

P-46 

4,134,300. 


(5) The dollar amount of petitioner’s facilities under 
Certificates of Necessity as of the beginning of the 
fiscal year November 1, 1941 through October 31, 1942 
was $1,462,866. The dollar amount of petitioner’s 
facilities under Certificates of Necessity at the close 
of its fiscal year November 1, 1941 through October 
145 31, 1942 was $1,462,866. The dollar amount of peti¬ 
tioner’s facilities under Certificates of Necessity at 
the close of its fiscal year November 1, 1941 through 
October 31, 1942 was $2,089,990. At the beginning of 
said fiscal year, petitioner had a total investment in 
plant, net after depreciation and amortization, of 
$1,528,000., which included facilities under Certificates 
of Necessity in the net amount, after amortization, of 
$1,312,274. As of October 31, 1942, petitioner had a 
total investment in plant, net after depreciation and 
amortization, of $1,961,000., which included facilities 
under Certificates of Necessity in the net amount, after 
amortization, of $1,681,341. The following table shows 
petitioner’s facilities covered by Certificates of Neces¬ 
sity: 






Oct. 31, 
1941 

Oct. 31, 
1942 

Increcu 

Land 

$ 47,441. 

$ 66,255. 

$ 18,81 

Buildings and Improvements- 

300,519. 

492,442. 

191,92 

Machinerv, Equipment, Tools, 

etc. 

1,050,314. 

1,420,221. 

369,88 

Furniture and Fixtures, Plan 
and Office 

64,565. 

111,072. 

46,50 

/ 

$1,462,866. 

$2,089,990. 

$627,12 

146 

Reserves: 

Oct. 31, 

1941 

Oct. 31, 
1942 

Increa 

Land 

$ 4,661. 

$ 16,020. 

$ 11,31 

Buildings and Improvements 

24,469. 

88,428. 

63, 9i 

Machinery, Equipment, Tools, 

etc. 

114,541. 

281,278. 

166,73 

Furniture and Fixtures, 

Plant and Office 

6,921. 

22,923. 

16,0( 


$ 150,592. 

$ 408,649. 

$258,Oi 

Nrt A mottkt... 

$1,312,274. 

$1,681,341. 

$369,0( 



(6) As of the beginning of the fiscal year November 
1, 1941 through October 31, 1942, petitioner had ob¬ 
tained no advances from the United States Government 
on its contracts with the United States Government. 
As of February 28, 1942, petitioner had secured total 
advances of $7,621,540. from the United States. Govern¬ 
ment on its contracts with the United States Govern¬ 
ment. As of April 30, 1942, petitioner had total ad¬ 
vances of $7,096,540. from the United States Govern¬ 
ment on its contracts with the United States Govern¬ 
ment. As of October 31, 1942, petitioner had total 
advances of $3,755,646. from the United States Gov¬ 
ernment on its contracts with the United States 
Government. 
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147 (7) As of the beginning of the fiscal year November 
1, 1941 through October 31, 1942, there was due to 
petitioner the total of $2,599,491. on account of ad¬ 
vances made by petitioner to certain of its subcontrac¬ 
tors. As of February 28, 1942, there was due to peti¬ 
tioner the sum of $5,645,661. on account of advances 
made by petitioner to certain of its subcontractors. 
As of April 30, 1942, there was due to petitioner the 
total of $6,365,065. on account of advances made by 
petitioner to certain of its subcontractors. As of 
October 31, 1942, there was due to petitioner the sum 
of $1,617,763. on account of advances made by peti¬ 
tioner to certain of its subcontractors. 

(8) As of the beginning of the fiscal year November 
1, 1941 through October 31, 1942, there was due to 
petitioner from the United States Government, on ac¬ 
count of then-outstanding contracts, $2,556,513. As of 
February 28, 1942, there was due to petitioner from 
the United States Government, on account of then- 
outstanding contracts, $2,962,310. As of April 30, 
1942, there was due to petitioner from the United States 
Government, on account of then-outstanding contracts, 
$4,949,377. As of October 31, 1942, there was due to 
petitioner from the United States Government, on ac- 

148 count of then-outstanding contracts, $1,869,363. 

(9) As of May 27, 1942, petitioner agreed to pur¬ 
chase certain special machinery in the total amount 
of $649,961. for the Government’s account. As of 
October 31, 1942, petitioner had purchased, for the 
account of the Government under said agreement, 
$223,289. of such special machinery. Of the $223,289., 
$189,779., or approximately 85 percent, was approved 
by Government inspectors and was billed by petitioner 
at dates from November 1, 1942 to January 31, 1943. 
Payments on this account by the Government in the 
total of $90,349. were received by petitioner through 
February 15, 1943. 
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(10) During the fiscal year November 1, 1941 
through October 31, 1942, petitioner delivered to the 
United States Government, on account of its contracts 
with the Government, 564,716 Thompson submachine 
guns, whieh had a total sales price of $41,321,606. Of 
these guns, 431,474 were produced at the plant of 
Savage Arms Corporation, Utica, New York, and were 
sold to the Government by petitioner at a total sales 
price of $29,983,075. Of the 431,474 guns produced 
at said Savage plant, 281,471 were model 1928 A-l 
Thompson submachine guns, which were sold by peti- 

149 tioner to the Government at the total sales price of 
$23,532,946. The balance of said 431,474 guns pro¬ 
duced at the Savage plant, or 150,003 guns, were model 
M-l Thompson submachine guns, which petitioner sold 
to the United States Government at total price of 
$6,450,129. In addition to such guns, there were pro¬ 
duced at the plant of Savage Arms Corporation, Utica, 
New York, during the fiscal year November 1, 1941 
through October 31, 1942, certain parts for Thompson 
submachine guns, which petitioner sold to the United 
States Government at a total sales price of $6,869,277. 

(11) Of the total number of Thompson submachine 
guns delivered to the United States Government by 
petitioner during the fiscal year November 1, 1941 
through October 31, 1942, as set forth in paragraph 
(10) hereof, 133,242 were produced at petitioner’s plant, 
Bridgeport, Connecticut, and were sold to the Govern¬ 
ment by petitioner at a total sales price of $11,338,531. 
All of said 133,242 guns were model 1928 A-l. In addi¬ 
tion to such guns, there were produced at petitioner’s 
plant, at Bridgeport, Connecticut, during the fiscal 
year November 1, 1941 through October 31, 1942, cer¬ 
tain parts for Thompson submachine guns, w’hich 
petitioner sold to the United States Government at a 
total sales price of $310,153. 
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150 (12) During the period May 1, 1942 through Octo¬ 
ber 31, 1942, petitioner delivered to the United States 
Government, on account of its contracts with the Gov¬ 
ernment, 307,458 Thompson submachine guns, which 
had a total sales price of $17,742,434. Of these guns, 
244,968 were produced at the plant of Savage Arms 
Corporation, Utica, New York, and were sold to the 
Government by petitioner at a total sales price of 
$13,277,949. Of the 244,968 guns produced at said 
Savage plant, 94,965 were model 1928 A-l Thompson 
submachine guns, which were sold by petitioner to the 
Government at the total sales price of $6,827,820. The 
balance of said 244,968 guns produced at the Savage 
plant, or 150,003 guns, were model M-l Thompson sub¬ 
machine guns, which petitioner sold to the United 
States Government at a total price of $6,450,129. In 
addition to such guns, there were produced at the 
plant of Savage Arms Corporation, Utica, New York, 
during the period May 1, 1942 through October 31, 
1942, certain parts for Thompson submachine guns, 
which petitioner sold to the United States Government 
at a total sales price of $3,505,227. 

(13) Of the total number of Thompson submachine 
guns delivered to the United States Government by 
petitioner during the period May 1, 1942 through Octo- 

151 ber 31, 1942, as set forth in paragraph (12) hereof, 
62,490 were produced at petitioner’s plant, Bridgeport, 
Connecticut, and were sold to the Government by peti¬ 
tioner at a total sales price of $4,464,485. All of said 
62,490 guns were model 1928 A-l. In addition to such 
guns, there were produced at petitioner’s plant, at 
Bridgeport, Connecticut, during the period May 1, 
1942 through October 31,1942, certain parts for Thomp¬ 
son submachine guns, which petitioner sold to the 
United States Government at a total sales price of 
$155,067. 
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(14) At all times material to this proceeding, United 
Specialties Company, Chicago, Illinois, was a subcon¬ 
tractor of petitioner, -which produced for and sold to 
petitioner various types of magazines for Thompson 
submachine guns. From August 1939 up to and in¬ 
cluding the present date, Russell Maguire has been 
petitioner’s President. From August 1938 through 
November 1941, said Russell Maguire was a Director 
of United Specialties Company, during which time 
said Company’s Board of Directors varied in number 
between five and nine members. From September 1940 
through November 1943, Eugene Daniel Powers was 
petitioner’s General Counsel and, from December 1943 
through June 1945, he was petitioner’s Executive Vice 
President. From September 1940 through June 1944, 
152 said Eugene Daniel Povrers was a Director of United 
Specialties Company, during which time said Com¬ 
pany’s Board of Directors varied in number between 
six and seven members. From December 1941 through 
June 1944, Bartlett Pinkham was a Director of United 
Specialties Company, during which time said Com¬ 
pany’s Board of Directors consisted of seven members. 
During the time that said Bartlett Pinkham was a 
member of the Board of Directors of United Specialties 
Company, he also was one of petitioner’s Vice Presi¬ 
dents. From December 1941 through June 1944, 
Arthur B. Schellenberg was a Director of United 
Specialties Company, during which time said Com¬ 
pany’s Board of Directors consisted of seven members. 
During the time that said Arthur B. Schellenberg was 
a member of the Board of Directors of United Special¬ 
ties Company, he also was President of Alco Valve 
Company, St. Louis, Missouri, which then was, and 
still is, wholly owned by petitioner’s President, Russell 
Maguire, individually and as trustee. None of the 
members of the Board of Directors of United Special¬ 
ties Company described in this paragraph was an 
officer of said Company. 
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(15) As of August 31, 1941, United Specialties Com¬ 
pany, Chicago, Illinois, petitioner’s subcontractor, had 
outstanding 170,000 shares of common stock of a 

153 total of 223,000 such shares authorized, at a par value 
of One Dollar each. As of August 31,1942, said United 
Specialties Company had outstanding 170,000 shares 
of common stock of a total of 200,000 such shares 
authorized, at a par value of One Dollar each. As of 
August 31, 1943, said United Specialties Company had 
outstanding 170,000 shares of common stock of a total 
of 200,000 such shares authorized, at a par value of One 
Dollar each. As of August 31, 1943, said United Spe¬ 
cialties Company had outstanding 170,000 shares of 
common stock of a total of 200,000 such shares 
authorized, at a par value of One Dollar each. Be¬ 
tween April 1941 and September 1941, inclusive, 
petitioner acquired, at a cost of $78,662., 8,020 shares 
of common stock of United Specialties Company. 
Petitioner continued to hold such stock through¬ 
out the fiscal year November 1, 1941 through Oc¬ 
tober 31, 1942 and also throughout the fiscal year 
November 1, 1942 through October 31, 1943. Between 
April 1937 and February 1941, Russell Maguire, peti¬ 
tioner’s President and also a Director of United 
Specialties Company, as set forth in paragraph (14) 
hereof, had transactions in the shares of common stock 
of said United Specialties Company, as a result of 
which, he held, in February 1941, 15,198 shares of 
such common stock. He held such shares of common 
stock from February 1941 until August 1943. In 
August 1943, said Russell Maguire made a capital 
contribution of 14,320 of said shares to Alco Valve 
Company. Subsequently, he sold the balance of said 

154 15,198 shares of common stock. In addition to his 
individual holdings of United Specialties Company 
common stock, said Russell Maguire held 15,729 shares 
of common stock of United Specialties Company as 
trustee for the benefit of members of his family, which 
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shares were acquired by him, as trustee, during the 
period in which he acquired the aforementioned shares 
of such stock, individually. He held such shares of 
common stock, as trustee, from February 1941 until 
August 1943. In August 1942, said Bussell Maguire, 
as trustee, made a capital contribution to Alco Valve 
Company of 1,680 of said shares of common stock. 
Subsequently, he, as trustee, sold the balance of said 
15,729 shares of common stock. As of September 18, 
1942, Eugene Daniel Powers, petitioner’s General 
Counsel and later Executive Vice President, as set 
forth in paragraph (14) hereof, owned 300 shares of 
common stock of said United Specialties Company. 
As of September 18, 1942, Arthur B. Schellenberg, 
President of Alco Valve Company, owned 100 shares 
of common stock of said United Specialties Company. 
During all times material to this proceeding, the shares 
155 of common stock of said United Specialties Company 
were publicly traded on the New York Curb Exchange. 

Dated: New York, N. Y., April 14, 1948. 


Maguire Industries, Incorporated, 

Petitioner, 


by: Eugene Daniel Powers 
Eugene Daniel Powers, 

Its Attorney. 


The Secretary of War, 


Respondent, 

by: Julian R. Wilheim 

Julian R. Wilheim, Attorney, 

U. S. Department of Justice, 


J. F. Wolf 

J. F. Wolf, Attorney, 

U. S. Department of Justice, 
Respondent’s Attorneys. 
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156 J. PETITIONER’S EXHIBIT 6 

WAR DEPARTMENT 
Office of the Under Secretary 
Washington, D. C. 

May 7, 1943 

Auto-Ordnance Corporation 

80 Broadway 

New York, New York 

Attention: Mr. Bartlett Pinkham. Vice President 
Gentlemen: 

Receipt is acknowledged of the documents recently fur¬ 
nished by you to the Under Secretary of War for the 
purpose of enabling the Under Secretary to determine 
whether the renegotiation covered by vour renegotiation 
agreement dated August 7, 1942, should be reopened. 

Since the actual figures with respect to the result of 
actual operations from May 1, 1942 to October 31, 1942 
were substantially at variance with the estimates for said 
period upon which the finding in the renegotiation agree¬ 
ment was based, the Under Secretary of War has exer¬ 
cised his right, pursuant to said renegotiation agreement, 
to reopen the renegotiation as provided therein. 

The War Department Price Adjustment Board will com¬ 
municate with you for the purpose of arranging a confer¬ 
ence to discuss the situation. 

By direction of the Under Secretary of War: 

/s/ A. J. Browning 
A. J. Browning 

Colonel, General Staff Corps Director, 
Purchases Division 
Headquarters, Army Service Forces 
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K. PETITIONER’S EXHIBIT 7 


WAR DEPARTMENT 
Office of the Under Secretary 
Washington 25, D. C. 


March 26, 1945 

Maguire Industries, Incorporated 

500 Fifth Avenue 

New York 18, New York 

Attention: Mr. Russell Maguire, President 

Subject: Renegotiation of Auto-Ordnance Corpora¬ 
tion, for the Fiscal Year Ended 31 October 
1942. 

Gentlemen: 

Following the discussion which you had with me and 
later with Mr. Amberg on March 13, 1945,1 have reviewed 
the data furnished by you and the proceedings in connec¬ 
tion with the subject renegotiation with the War Depart¬ 
ment Price Adjustment Board. As a result of such review 
I have reached the conclusion that the proposal heretofore 
made to you by the War Department Price Adjustment 
Board, and concurred in by Mr. Amberg, should be affirmed. 
I have, therefore, made a unilateral determination that 
$750,000 of the profits realized by you during the last six 
months of your fiscal year ended 31 October 1942 represent 
excessive profits which should be eliminated in accordance 
with the provisions of the agreement executed by your 
company and the Government under date of August 7,1942. 
An executed original of the unilateral determination is 
inclosed [see Petition, Exhibit A, supra]. 

Careful examination of the case does not substantiate 
the suggestion which you made to me that the original 
agreement was signed by your company under duress. On 
the contrary, it appears that this agreement was openly 
reached and was executed voluntarily by you following 
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meetings with the personnel of the War Department Price 
Adjustment Board. There does not seem to have been 
any mistake of law involved in the execution of the agree¬ 
ment, the text of which clearly indicates that you not 
only agreed to make the refund therein provided but also 
agreed, in the event that th*ere were any substantial variance 
between the estimated profits and the actual profits for 
the last six months of the year, to the reopening of the 
agreement and the conducting of negotiations with respect 
to such variance. 

The fact that such a variance did exist led to the reopen¬ 
ing of the agreement and ultimately to the determination 
that the company should make an additional refund of 
$750,000 with respect to such variance. 

158 Demand is hereby made for the payment of the 
amount of the excessive profits less the tax credit, 
if any, referred to in the unilateral determination. Pay¬ 
ment may be made by check drawn to the order of the 
Treasurer of the United States and mailed to the Chairman 
of the War Department Price Adjustment Board, Room 
3D 573, The Pentagon, Washington 25, D. C. Interest 
will accrue at the rate of 6% per annum from and after 
12 April 1945 on any amount due and unpaid under such 
unilateral determination. 

Very truly vours, 

Robert P. Patterson /s/ 
Robert P. Patterson 

Under Secretary of War 

Inclosure 

Unilateral Determination 
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161 L. PETITIONER’S EXHIBIT 10 

WAR DEPARTMENT 
Headquarters, Services of Supply 
Washington, D. C. 

May 28, 1942 

Room 4530 Munitions Building 

Mr. Eugene Powers 
Auto Ordnance Company 
One Wall Street 
New York, N. Y. 

Dear Mr. Powers: 

In accordance with our telephone conversation this morn¬ 
ing, Mr. Harold A. Wythes, a member of the staff of the 
Fiscal Division of the Services of Supply, will call on 
you at 10 A. M. on Friday, May 29, to obtain additional 
information which w^e deem necessary in connection with 
the conferences you are now having with this Board in 
renegotiating your contract prices or determining excessive 
profits for the purposes of Section 403 of Title IV of the 
“Sixth Supplemental National Defense Appropriation Act, 
1942”, and you are requested to make available to him 
such of your books and records as he may specify. He 
will present this letter and also a letter of identification 
from the Fiscal Division. 

Very truly yours, 

(s.) Donald Russell 

Donald Russell, Member 
Price Adjustment Board 

Harold A. Wythes, 

Accounting & Audit Supervisory Branch, 

Fiscal Division, 

H. D. Q. Services of Supply, 

Room 4B-E-416 Pendagon Bldg., 

Arlington, Virginia 
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163 M. JOINT EXHIBIT 1A, VOLUME TWO, SUPPLE¬ 


MENTAL AGREEMENT No. 6 TO CONTRACT 
No. DA-W-478 ORD-210-1456 


Contract No. DA W 478 ORD-210 

W 478 ORD-1456 


SUPPLEMENTAL AGREEMENT NUMBER 6 

THIS SUPPLEMENTAL AGREEMENT, entered into 
this 21st day of November, 1942, by and between The 
United States of America, hereinafter called the Govern¬ 
ment, represented by the Contracting Officer executing this 
Agreement, and Auto-Ordnance Corporation, a corpora¬ 
tion organized and existing under the laws of the State of 
New York, of the City of Bridgeport, in the State of Con¬ 
necticut, hereinafter called the Contractor, Witnesseth 
That: 


Whereas, on January 12, 1942, the parties hereto en¬ 
tered into a Letter Contract; and 

Whereas, such Letter Contract was supplemented by a 
more formal instrument, entitled Supplement No. 1 to Con¬ 
tract No. DA W 478 ORD-210, W 478 ORD-1456, dated 
January 20, 1942, hereinafter called the Formal Contract, 
calling for the manufacture of the following: 


Item 

Quantity 

Description 

1 . 

511,838 

Guns, Submachine, Thompson, Cali¬ 
ber .45, M-1928-A1, with Accessories 

2. 


Spare Parts for Item 1 

3. 

150,000 

Guns, Submachine, Thompson, Cali¬ 
ber .45, M-1928-A1, with Accessories 

and 




Whereas, on August 7, 1942 the parties hereto executed 
Contract No. W-33-CPS-1 a copy of which is atached here- 
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to as Exhibit “A” [See Petitioner’s Exhibit B, supra] for 
the purpose of determination of excess profits of the Con¬ 
tractor on or before October 31, 1942, and which provided 
for the reduction in the unit price of all Guns, Submachine, 
Thompson, Caliber .45, M-1928-A1 and Essential Extra 
Parts therefor delivered after June 1,1942, and 

Whereas, the Contractor and the Government have 
agreed that one set of the Spare Parts called for under 
Item 6 will be delivered for everv 100 Guns called for 
under Item 5 and have further agreed that certain revi¬ 
sions shall be made in the listed Essential Extra Parts 
called for under Item 6, 

Now, Therefore, in consideration of the obligations 
undertaken by both parties in accordance with the terms of 
this agreement, it is agreed as follows: 

Article 1. Article 1 of the Fonnal Contract, as amended, 
is hereby deleted and the following is substituted therefor: 

164 “Article 1. Scope of this Contract. The Con¬ 
tractor shall furnish and deliver Items 1, 2, 3, 4, 5, 
and 6 listed on page 4 of Supplemental Agreement No. 6 in 
the quantities and at the prices stated thereon, (Items 1, 2, 
5 and 6 being Regular Ordnance Procurement Expendi¬ 
tures, and Items 3 and 4 Defense Aid Procurement Ex¬ 
penditures) for a total price of $43,205,986.29 less a reduc¬ 
tion in price of $3,000,000 to be withheld by the Govern¬ 
ment in accordance with Article 2 of Supplemental Agree¬ 
ment No. 6. The total consideration for the supplies con¬ 
tracted for, therefore, is $40,205,986.29 less the reductions 
required by Article 3 of Supplemental Agreement No. 6. 
The supplies shall be manufactured in strict accordance 
with the specifications, schedules and drawings, all of which 
are made a part hereof and designated as follow’s: 
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173 Article 2. The Government shall withhold from 
the payments otherwise due the Contractor the sum 
of $3,000,000 pursuant to the provisions of Article 1 of the 
formal contract as amended by this Supplemental Agree¬ 
ment. $1,000,000 shall be deducted from invoices dated 
during each of the following months: September, Octo¬ 
ber and November, 1942. In the event that the full $3,- 
000,000 is not deducted from invoices submitted during 
those months, it may be deducted from later invoices. The 
$3,000,000 referred to in this article are in reduction of the 
total contract price and were never owed by the Govern¬ 
ment to the Contractor. 

Article 3. The unit price for all Guns delivered under 
Item 1 or 3 on or after August 15, 1942 shall be $70.00 each 
instead of $75.00 each. The unit prices for any of the Spare 
Parts (either individually or in sets) called for under Item 
2 and delivered to the Government on or after August 15, 
1942 shall be as follows in lieu of the prices otherwise 
shown in the formal contract, as amended: 


174 Article 4. The provisions of this supplemental 
agreement together with the provisions of Contract 
No. W-33-CPS-1, dated August 7, 1942 signed by the Con¬ 
tractor and approved by direction of the Under Secretary 
of War shall be deemed a final determination of the profits 
realized or likely to be realized by the Contractor during 
the Contractor’s fiscal year ending October 31, 1942 under 
this Contract subject to the right of the Under Secretary 
of War or his duly authorized representative: 

(a) To reopen the renegotiation in his discretion, but 
not later than 60 days after the undersigned shall 
have filed with the Under Secretary of War, the 
statement and financial papers required by Contract 
No. W-33-CPS-1, if the result of actual operations 
from May 1, 1942, to October 31, 1942, were sub- 
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stantiallv at variance with the estimates for said 
period upon which said finding is based but such 
negotiation shall relate only to such variance, if any, 
and 

(b) To reopen the renegotiation in his discretion at any 
time hereafter if in his opinion the undersigned in 
the course thereof has furnished any false informa¬ 
tion. 

Article 5. This supplemental agreement reduces the 
total contract price from $47,832,580.79 to $40,855,947.89 in 
the following manner: 

Government 

Facilities Supplies Net 

Price after 

S.A. No. 5 $649,961.60 $47,182,619.19 $47,832,580.79 

Changes in 

S.A. No. 6 — 6,976,632.90* —6,976,632.90* 


$649,961.60 $40,205,986.29* $40,855,947.89* 

* Subject to further reductions in accordance with Article 
3 of this Supplemental Agreement. 

Article 6. Except as modified by this agreement, all of 
the terms and conditions of the formal contract, as it may 
have been previously modified, shall remain in full force 
and effect. 
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175 lx Witness Whereof, tlie parties hereto have ex¬ 
ecuted this Agreement as of the day and year first 
above written. 

The United States of America 
By Parmly Hanford 
Major, Ord Dept 
Contracting Officer 

Auto-Ordnance Corporation 
(Contractor) 

Raymond Koontz 
Raymond Koontz, Vice-President 
1437 Railroad Avenue, Bridgeport, Conn. 
(Business Address) 

Two Witnesses: 

• 

I. M. Preston 
I. M. Preston 

D. H. Stephan 
D. H. Stephan 


November 21, 1942 
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182 N. RESPONDENT’S EXHIBIT H 

August 17, 1942 

War Department 
Office of the Under Secretary 
Price Adjustment Board 
Washington, D. C. 

Att: Mr. Harold C. Atsit 

Dear Sirs: 

There is attached hereto check of Auto-Ordnance Cor¬ 
poration to the order of the Treasurer of the United States 
in the sum of $751,671.84 which represents the amount of 
money accumulated in the reserve referred to in Para- 
graph 4 of the agreement executed on behalf of the Under 
Secretary of War on August 15, 1942 [see Petition, Ex¬ 
hibit B, supra]. There is also attached to said check, a 
schedule showing specific invoices. 

The schedule and the check cover only refunds on in¬ 
voices which have already been paid. Auto-Ordnance Cor¬ 
poration actually has set up on its books in the reserve as 
of August 14, 1942 the sum of $1,338,192.25. Accordingly, 
there shall become payable to the Treasurer of the United 
States in addition to the amount represented by the at¬ 
tached check the sum of $586,520.41. A check in this 
amount will be forwarded to you as soon as the invoices 
against which the additional reserve was taken have been 
paid. 

Yours verv trulv, 

Eugene D. Powers 

Enc. 


[Schedule Omitted.] 
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184 O. RESPONDENT’S EXHIBIT J 

Special Announcement 
To Stockholders 
of 

AUTO-ORDNANCE CORPORATION 

185 September 25, 1942 
To the Stockholders : 

On April 28,1942, the President approved the Sixth Sup¬ 
plemental National Appropriations Act which provided for 
the renegotiation of war contract prices. The War Depart¬ 
ment, the Navy Department and the Maritime Commission 
established Price Adjustment Boards for the purpose of 
conducting such renegotiations. 

All of the contracts of Auto-Ordnance Corporation with 
the United States of America involved ordnance for the 
War Department, and on May 2, 1942 your corporation 
received a communication from the War Department Price 
Adjustment Board asking for certain information prepara¬ 
tory to price renegotiation. 

In entering into these negotiations with the War Depart¬ 
ment Price Adjustment Board, and in reaching a voluntary 
settlement with this body, your corporation weighed care¬ 
fully not only the economic factors involved but also what 
it considered were the equally important national and social 
considerations inherent in such price adjustments during a 
period of war. 

186 The problem of price and profit control is insepa¬ 
rably woven into the basic pattern of America’s war 

effort. The problem is so complex and the nature of 
American industry so widely divergent that we do not be¬ 
lieve any rule of thumb can be promulgated which will not 
injure some and give others undue advantage. We con¬ 
sider that the establishment of fixed profit ceilings for all 
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war manufacturers would be a deterrent to production and 
to the search for manufacturing economies. 

After study and review of this whole problem, it is your 
corporation’s viewpoint that the best method of price and 
profit control, insofar as war contracts are concerned, is 
to review and judge each case according to its individual 
facts and merits. 

Since the summer of 1939, production and sales of Auto- 
Ordnance Corporation have increased many times over. It 
was impossible to predict with accuracy the profits which 
would be realized as a result of steadily mounting produc¬ 
tion and sales. It is fair to state that at least on some 
occasions, and with respect to some of its contracts, your 
corporation earned more profit than had been estimated at 
the time the contracts were taken. 

Your corporation believes that unreasonable individual 
advantages realized out of participation in the common war 
effort are injurious to civilian and military morale. It is 
obvious also that unrestricted profits constitute an impetus 
to national inflation which would endanger our na- 
187 tional economy. We further believe that individual 
advantages must be subordinated to the common 
goal, if all of us, as Americans, are to work in harmony 
and with the maximum efficiency to achieve victory. Both 
corporate and personal sacrifices must be recognized as 
inevitable and accepted by all in America’s drive for vic¬ 
tory. Your corporation stands ready and willing to dis¬ 
close its profit picture and to fully explore and negotiate 
profits with any properly constituted governmental agency. 

Upon receipt of the initial communication from the War 
Department Price Adjustment Board, vour corporation im¬ 
mediately commenced to compile the information requested. 
Discussions of this information and negotiations with the 
Board were held during the months which followed and 
were concluded in August. 

As a result of these negotiations, Auto-Ordnance Cor¬ 
poration agreed to return to the United States Govern¬ 
ment the aggregate sum of $6,000,000, to be paid or credited 
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in installments between the months of August and Novem¬ 
ber, 1942. In addition, in May, 1942, your corporation sub¬ 
stantially reduced its price on existing contracts. This 
price reduction has been accepted as part of the settlement 
with the Price Adjustment Board and represents a saving 
to the Government in excess of an additional $1,000,000 on 
existing contracts. 

188 Although all of the sums above mentioned repre¬ 
sent a portion of the gross profits realized, or likely 

to be realized by your corporation during the fiscal year 
ending October 31, 1942 the settlement agreement with the 
Price Adjustment Board was entered into by your corpora¬ 
tion for the purpose of adjusting profits realized from U. S. 
Government contracts since June, 1939. 

Our agreement with the War Department Price Adjust¬ 
ment Board has been duly executed on behalf of the Under 
Secretary of War and reads in part as follows: 

“The undersigned has submitted to the Board cer¬ 
tain information respecting profits earned by the 
undersigned since June, 1939, and it is agreed that the 
return of profits earned in the fiscal year 1942 is of an 
amount sufficient so that the earnings of the under¬ 
signed from June, 1939 to the end of the fiscal year 
1942 averaged over the entire period are deemed to be 
finally determined, subject to the provisions hereof and 
taking into consideration the refund of the monies 
herein provided for, representing profits realized, or 
likely to be realized, in the fiscal year 1942; the pur¬ 
pose of this agreement and the settlement herein made 
being specifically to reduce income realized, or likely 
to be realized, by the undersigned for the fiscal year 
1942, to a point which would have the effect of adjust¬ 
ing profits realized by the undersigned on contracts 
with the United States of America since June, 1939.” 

189 We have obtained a ruling from the United States 
Treasury Department, stating that the payment of 
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said sum of $6,000,000 “shall be excluded from gross in¬ 
come, for Federal income and excess profits tax purposes, 
in your (Corporation’s) original returns for the fiscal year 
ending October 31, 1942, in so far as applicable to such 
fiscal year”. Since the rate of taxation affecting your Cor¬ 
poration for its current fiscal year is at present unknown, 
it is impossible to estimate the net earnings of the Corpora¬ 
tion, after taxes, for the year ending October 31,1942. 

Auto-Ordnance sales for the current year have been in 
excess of sales for the past years. Our percentage of profit 
derived from these sales will be materially less than the 
percentages realized in previous years. 

Ever since its first financial report to stockholders, your 
corporation has taken the position that the results of the 
activities of the corporation for a previously reported 
period could not and should not be taken as a basis upon 
which to attempt to prognosticate results in the future. 
Uncertainties of demand, changes in standardization, taxes 
and many other factors inevitable in war production, too 
greatly affect operations to measure with accuracy the re¬ 
sults of the corporation’s current or future activities. 

We believe that when the record of production and accom¬ 
plishment of your corporation is made known, you will be 
fully gratified with the part your company has played in 
the war effort. 

190 The finances of your company are such that the 
repayment of these sums of money does not preclude 
the payment of a dividend to stockholders during this fiscal 
year. A meeting of your Board of Directors for dividend 
consideration has been scheduled for October 5th, 1942. 

By order of the Board of Directors, 

Russell Maguire, 
President. 
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P. RESPONDENT’S EXHIBIT M 

Annual Report 
of 

AUTO-ORDNANCE CORPORATION 
For the Fiscal Year Ended October 31, 1942 

March 22, 1943. 

To the Stockholders of Auto-Ordnance Corporation : 

The twelve months ending October 31, 1942 have been an 
active year for your company. The restrictions imposed 
by war considerations do not permit the disclosure of as 
complete a picture of our operations as I would have liked 
to present to you. We are not allowed, under recent regu¬ 
lations to disclose production figures, terms of war con¬ 
tracts, delivery rates, production processes and new de¬ 
velopments which might affect the conduct of the war. 

The following report is made for the purpose of inform¬ 
ing you generally concerning our activities in the major 
departmental operations of the company. 


191 AUTO-ORDNANCE CORPORATION 
Notes to Balance Sheet, 

October 31,1942 

1. Pursuant to the terms of The Sixth Supplemental Na¬ 
tional Defense Appropriation Act of 1942, the Corpo¬ 
ration was requested by the Price Adjustment Board 
of the War Department to renegotiate certain of its 
contracts entered into at dates subsequent to Novem¬ 
ber 1, 1941. Renegotiation proceedings were con¬ 
cluded during the year and a settlement, expressed in 
an agreement dated August 7, 1942 [see Petition, Ex- 
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hibit B, supra], was reached with the United States 
Government- Under the terms thereof the Corpora¬ 
tion agreed in respect of sales of guns, parts, and 
accessories under certain contracts to refund (1) 
$6,000,000.00 of the aggregate prices thereof, and (2) 
$1,449,197.39 representing excess billings on sales col¬ 
lected after June 1, 1942; it also agreed to reduce its 
future price schedule. As of October 31, 1942 the 
Corporation had made payments totaling $3,751,671.84 
on account of its liability under the renegotiation 
agreement. The amount of $3,697,525.55 shown in the 
balance sheet as due to the United States Government 
represents a balance of $3,000,000.00 with respect to 
the $6,000,000.00 obligation and $697,525.55 with re¬ 
spect to excess billings. 

In accordance with the terms of an agreement dated 
November 21, 1942, the $3,000,000.00 balance was 
liquidated on December 9, 1942. As to the liability of 
$697,525.55 at October 31, 1942, deductions have been 
made by the United States Government from its re¬ 
mittances up to February 15, 1943 totaling $48,860.00, 
thereby leaving a remaining balance of $648,665.55 at 
that date. 

In the accompanying statement of income and earned 
surplus the refunds of $6,000,000.00 with respect to 
contract prices and of $1,449,197.39 for excess billings 
have been applied as reductions in sales in arriving 
at the gross profit of $3,537,305.30. 
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Q. RESPONDENTS EXHIBIT N 

Annual Report 
to 

Stockholders 

AUTO-ORDNANCE CORPORATION 
(Now Maguire Industries, Incorporated) 

March 15, 1944 


To Stockholders 


192 AUTO-ORDNANCE CORPORATION 

Notes to Financial Statements, 
October 31, 1943 


4. Pursuant to an agreement made in August 1942 with the 
Price Adjustment Board of the War Department [see 
Petition, Exhibit B, supra], the Corporation refunded 
$6,000,000 to the United States Government, effecting 
a corresponding reduction in sales for the fiscal year 
1942. In addition thereto the Corporation agreed to 
a reduction representing excess billings after June 1, 
1942. The amount of $698,556.97 shown as a current 
liability in the accompanying balance sheet represents 
the balance due on account of refundable excess bill¬ 
ings. The agreement was deemed a final determina¬ 
tion of profits for the fiscal year 1942, with the proviso 
that the Under Secretary of War could reopen the re¬ 
negotiation proceedings in the event of substantial 
variance between estimated and actual results of op- 
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erations for the last six months of the year, but only 
with respect to such variance. In May 1943, the Gov¬ 
ernment claimed there was a substantial variance; 
subsequently hearings were held at which the Govern¬ 
ment proposed a further payment of $950,000, which 
the Corporation contends is unwarranted. The ques¬ 
tion of any additional refund is still undetermined. 
No provision has been made in the accompanying 
financial statements for any additional refund of 1942 
profits. 

No renegotiation proceedings have been instituted, as to 
the year 1943 and the management does not consider 
that it has realized any excessive profit from its war 
contracts. No provision has been made out of 1943 
profits for any renegotiation refund. 
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199 R. FINDINGS OF FACT AND OPINION OF 

THE TAX COURT 

12 T. C. No. 13 

THE TAX COURT OF THE UNITED STATES 

Maguire Industries, Incorporated, Petitioner 

v. 

Secretary of War, Respondent. 

Docket No. 225-R Promulgated January 27, 1949. 

Order of Secretary of War, purporting to deter¬ 
mine petitioner’s excessive war profits, not with 
respect to any contract or fiscal period, but pursu¬ 
ant to, and additional to those incorporated in, a 
prior bilateral agreement, held insufficient to con¬ 
fer jurisdiction on the Tax Court. 

Eugene Daniel Powers, Esq., Henry Epstein, Esq., and 
James Grossman, Esq., for the petitioner. 

Julian R. Wilheim, Esq., and J. F. Wolf, Esq., for the 
respondent. 

Petitioner, by this proceeding, seeks a redetermination of 
an order of the Secretary of War that $750,000 of the profits 
realized by petitioner during the period from May 1, 1942, 
to October 31,1942, on its war contracts were excessive. 

The issues presented are as to the scope of our jurisdic¬ 
tion and as to the extent of petitioner’s excessive profits, 
respondent having issued the order above referred to as 
supplemental to a bilateral agreement between the parties 
specifying excessive profits for the fiscal year ending Oc¬ 
tober 31,1942, of $6,000,000. 

200 A substantial part of the record was covered by 
stipulations. These were supplemented by evidence 

adduced at the hearing. 
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FINDINGS OF FACT 

All of the stipulated facts are hereby found accordingly. 

Petitioner is a New York corporation organized in 1916 
under the name of Auto-Ordnance Corporation. It legally 
changed its corporate name in 1944 to Maguire Industries, 
Incorporated. Petitioner’s principal commercial activity 
has been the development and sale of the Thompson .45 
caliber submachine guns, familiarly known as the “Tommy 
Gun.” The gun is an air-cooled, recoil operated, magazine 
fed weapon, firing either semi-automatically (that is, a 
single shot at each pull of the trigger), or full-automatically 
(that is, delivering continuous fire at the rate of 600-700 
shots per minute when the trigger is pulled). 

At all times material to this proceeding, petitioner has 
maintained its books and records on an accrual basis. Dur¬ 
ing 1936, 1937, and 1938 petitioner was on a calendar year 
basis. Beginning November 1, 1939, petitioner has op¬ 
erated on the basis of a fiscal year ending October 31. 

As of October 31,1939, petitioner had a cumulative deficit 
of $3,084,384. For the periods indicated, petitioner had 
total sales and total profits (or losses) as follows: 


Period 

Total Sales 

Total Profit 
{or Loss) 

Calendar Year 1936_ 

$ 136,427 

$ (82,236) 

Calendar Year 1937- 

154,594 

(62,837) 

Calendar Year 1938 

70,647 

(91,437) 

Jan. 1, 1939-Oct. 31, 1939™ 

171,512 

(22,629) 

Fiscal Year ending Oct. 31, 
1940 .. 

8,170,905 

4,129,606 

Fiscal Year ending Oct. 31, 
1941 _ 

35,529,993 

8,682,269 


201 Early in May, 1942, petitioner and respondent 
entered into negotiations for the purpose of securing 
price reductions on petitioner’s then existing contracts with 
the Government, and also for the purpose of adjusting 
profits, realized by petitioner from government contracts. 
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Under date of August 7, 1942, petitioner and respondent 
entered into an agreement as a result of the renegotiations 
between them. It was agreed, inter alia: 

• *••••• that Six Million ($6,000,000) Dollars, and 
the amount payabe under Paragraph 4 hereof, of the 
aggregate contract prices provided for in the contracts 
between the undersigned [petitioner] and the War De¬ 
partment enumerated or generally described in Sched¬ 
ule A attached hereto, representing profits realized, or 
likely to be realized, by the undersigned during the 
fiscal year ending October 31, 1942, shall be returned 
to the United States of America. 

It was agreed that payment would be made by the payment 
by petitioner of $3,000,000 in cash and by withholding in 
each of the months of September, October, and November, 
1942, of the smn of $1,000,000 against invoices rendered by 
petitioner to the United States of America in each of those 
months, making an aggregate withholding of $3,000,000. 
The foregoing provisions relating to payment were con¬ 
tained in paragraphs 1, 2, and 3. Paragraph 4 of the pro¬ 
visions relating to payment provided as follows: 

An aggregate sum estimated to be approximately 
$875,000, will be paid in cash upon the delivery to the 
undersigned of a counterpart of this agreement duly 
executed by or for the Under Secretary of War, which 
sum has been accumulated by the undersigned as a 
result of payment to the undersigned on account of 
invoices rendered to the United States of America by 
the undersigned under contract No. 478-DA-210-1456 
on and after June 1, 1942, at unit prices in excess of 
the unit prices contained in a proposal made by the 
undersigned to the United States of America contained 
in a letter dated May 15, 1942, copy of which is at¬ 
tached hereto. 
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202 The agreement continued: 

On or before April 1,1943, the undersigned will fur¬ 
nish to the Under Secretary of War, signed on behalf 
of the undersigned by its treasurer and in form satis¬ 
factory to the Under Secretary of War, (1) a written 
statement showing the actual results of operations of 
the undersigned from May 1,1942, to October 31,1942, 
with necessary supporting data, and (2) a balance 
sheet, profit and loss statement and analysis of sur¬ 
plus for the fiscal year ending October 31, 1942, certi¬ 
fied by independent Public Accountants who may be 
those regularly employed by the undersigned. 

The execution of this agreement by or on behalf of 
the Under Secretary of War shall be deemed a final 
determination of the profits realized, or likely to be 
realized, by the undersigned during said fiscal year 
from said contracts, subject to the right of the Under 
Secretary of War or his duly authorized representa¬ 
tive. 

(a) To reopen the renegotiation in his discretion, 
but not later than 60 days after the undersigned 
shall have filed with the Under Secretary of 
War, the statement and financial papers men¬ 
tioned in the preceding paragraph hereof, if the 
result of actual operations from May 1, 1942, to 
October 31, 1942, were substantially at variance 
with the estimates for said period upon which 
said finding is based (a copy of which are hereto 
attached and initialed for identification) but 
such negotiation shall relate only to such vari¬ 
ance, if any, and 

(b) To reopen the renegotiation in his discretion at 
any time hereafter if in his opinion the under¬ 
signed in the course thereof has furnished any 
false information. 
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The undersigned [petitioner] has submitted to the 
Board certain information respecting profits earned by 
the undersigned since June, 1939, and it is agreed that 
the return of profits earned in the fiscal year 1942, is 
of an amount sufficient so that the earnings of the un¬ 
dersigned from June, 1939, to the end of the fiscal year 
1942, averaged over the entire period are deemed to 
be finally determined, subject to the provisions hereof 
and taking into consideration the refund of the monies 
herein provided for, representing profits realized, or 
likely to be realized, in the fiscal year 1942; the pur¬ 
pose of this agreement and the settlement herein made 
being specifically to reduce income realized, or likely 
to be realized, by the undersigned for the fiscal year 
1942, to a point which would have the effect of adjust¬ 
ing profits realized by the undersigned on contracts 
with the United States of America since June, 1939. 

203 This agreement is executed on behalf of the under¬ 
signed by its president pursuant to resolution adopted 
by its Board of Directors and when approved by the 
Under Secretary of War or his duly authorized repre¬ 
sentative shall be binding upon the undersigned and . 
upon the War Department, and shall remain in full 
force and effect notwithstanding any interpretation, 
amendment or disposition of Section 403 of the Sixth 
Supplemental National Defense Appropriation Act, 
1942. 

On November 21, 1942, petitioner entered into a written 
supplemental agreement to one of the contracts designated 
in the August 7,1942, agreement as a source of the amounts 
to be refunded to the Government. The supplemental agree¬ 
ment contained similar statements as to the finality of the 
agreement and provisions for reopening if the results of 
actual operations from May 1, 1942, to October 31, 1942, 
were substantially at variance with the estimates. 

During April, 1943, petitioner submitted the material to 
the Under Secretary of War showing the actual results of 
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its operations for the period May 1, 1942, through October 
31, 1942. The schedule attached to the agreement of Au¬ 
gust 7, 1942, disclosed the actual figures for the first six 
months of the year ending October 31, 1942, and the esti¬ 
mated figures for the period May 1, 1942, to October 31, 
1942, the latter of which compares with the subsequently 
ascertained actual figures for this period as follows: 


Renegotiate Gross 
Sales 

Actual 

Six Months to 
Apr. 30.1942 

$27,098,307.36 

Estimated 
May 1,1942, to 
Oct. 31,1942 

$26,863,966.82 

Actual 
May 1,1942 
Oct. 31,19^ 

$21,390,& 

Less: 

Direct Costs 
Indirect Costs 

19,033,192.59 

687,092.42 

23,518,826.57 

1,082,885.04 

17,769,21 

1,139,4< 

Total Costs 

$19,720,285.01 

$24,601,711.61 

$18,908,7( 

Gross Profit on 

Sales 

$ 7,378,022.35 

$ 2,262,255.21 

$ 2,481,71 

General and Admin¬ 
istrative Expenses 

984,348.02 

1,052,013.08 

455,7! 

Profit 

$ 6,393,674.33 

$ 1,210,242.13 

$ 2,025,9: 


* Stipulated as not less than $1,139,492, nor more than $1,740,859. 


204 On the basis of the information furnished in April, 
1943, the Under Secretary of War notified petitioner 
on May 7, 1943, that a substantial variance existed between 
the estimated and the actual results for the period in ques¬ 
tion as provided in the August 7, 1942, agreement. Con¬ 
ferences between the parties regarding the variance were 
not successful, and on March 26,1945, the Under Secretary 
of War made “a unilateral determination” against peti¬ 
tioner. 

This determination recited the execution of the agree¬ 
ment of August 7,1942, and stated: 

Whereas, such agreement further provided that it 
was subject to the right of the Under Secretary of 
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War, or his duly authorized representative, to reopen 
the renegotiation, in his discretion, •••••••!£ the 

result of actual operations from May 1,1942 to October 
31, 1942, were substantially at variance with the esti¬ 
mates for said period as set forth in said agreement, 
but that such negotiation shall relate only to such vari¬ 
ance, if any; ••••••• 

The determination further recited that a substantial vari¬ 
ance occurred, and that “renegotiation was duly re-opened 
according to the terms of said agreement, and further nego¬ 
tiations (hereinafter referred to as ‘renegotiation’) were 
undertaken with respect to such variance for the period 
May 1, 1942 to October 31, 1942.” 

The determination continued: 

Whereas, the Contractor holds contracts and subcon¬ 
tracts subject to renegotiation pursuant to the provi¬ 
sions of Section 403 of the Sixth Supplemental Na¬ 
tional Defense Appropriation Act, 1942, as amended 
(hereinafter referred to as the Act) and said agree¬ 
ment; and 

Whereas, renegotiation has taken place between the 
Under ^Secretary of War and the Contractor, pursuant 
to the provisions of the Act and said agreement, for 
the purpose of eliminating certain of the profits re¬ 
alized by the Contractor during the period from May 
1, 1942 to October 31, 1942, under said contracts and 
subcontracts; and 


205 The determination concluded: 

That $750,000 of the profits realized by the Contrac¬ 
tor during the period from May 1, 1942 to October 31, 
1942, under its contracts and subcontracts subject to 
renegotiation pursuant to the provisions of the Act 
and said agreement, are excessive. 

That said sum of $750,000 so determined to be ex¬ 
cessive is in addition to the sums otherwise specified 
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to be returned by the Contractor under said agreement 
and is hereinafter referred to as “additional excessive 
profits.” 

In its “Annual Report to Stockholders,” dated March 15, 
1944, petitioner stated: 

Pursuant to an agreement made in August 1942 with 
the Price Adjustment Board of the War Department, 
the Corporation refunded $6,000,000 to the United 
States Government, effecting a corresponding reduc¬ 
tion in sales for the fiscal year 1942. ••••••• The 

agreement was deemed a final determination of profits 
for the fiscal year 1942, with the proviso that the Under 
Secretary of War could reopen the renegotiation pro¬ 
ceedings in the event of substantial variance between 
estimated and actual results of operations for the last 
six months of the year, but only with respect to such 
variance. In May 1943, the Government claimed there 
was a substantial variance; subsequently hearings were 
held at which the Government proposed a further pay¬ 
ment of $950,000 [sic], which the Corporation contends 
is unwarranted. The question of any additional refund 
is still undetermined. ••••••• 

OPINION 

Opper, Judge: Both parties insist that the Tax Court 
has jurisdiction of this proceeding to redetermine peti¬ 
tioner’s excessive profits. But the subject is not one upon 
which the agreement of the litigants can be binding, and 
the question must be examined on our own initiative even 
though passed over by the parties, Martha M. Hanify, 21 
B.T.A. 379, or answered by them in the affirmative. Mohawk 
Glove Corp. y 2 B.T.A. 1247; D. L. Blackstone, 12 B.T.A. 
456. 

206 The situation is unusual. While the original Rene¬ 
gotiation Act of April 28, 1942, was in effect, the 
parties entered into an agreement purporting to deal with 
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petitioner’s profits for its fiscal year ending October 31, 
1942. In the contract the parties agreed that, as of the day 
of its execution, but for the fiscal year which had not yet 
ended, petitioner had excessive profits of $6,000,000. The 
difficulty arises because of an additional provision reciting 
the anticipated results of operations for the remainder of 
the fiscal year, and permitting respondent “To reopen the 
renegotiation in his discretion •••••••if the result of 

actual operations from May 1, 1942, to October 31, 1942, 
were substantially at variance with the [attached] estimates 
for said period upon which said finding [of excessive profit] 
is based ••••••• but such negotiation shall relate only 

to such variance, if any.After the close of the 

fiscal year and upon being supplied with the figures of 
actual operations, respondent, on the basis of the informa¬ 
tion so furnished, notified petitioner that a substantial vari¬ 
ance existed as provided in the agreement, and subsequently 
“determined” that petitioner had “additional” excessive 
profits “for the period May 1, 1942, to October 31, 1942”, 
of $750,000. 

Although, as we have said, the parties concur in their 
conclusion that jurisdiction exists here to deal with the 
present question, the impact of their arguments on the 
merits reveals a fundamental divergence in their view as to 
the scope of that jurisdiction. Each insists that we have no 
jurisdiction to take the action for which the opposing party 
calls upon us. We agree with each. Taken together, 
207 the respective contentions seem to us to confirm that 
in fact the statutory scheme applied to the present 
circumstances renders this proceeding so inappropriate for 
a resolution of the true issue as to invoke the gravest doubt 
of any legislative anticipation that such a dispute could be 
proper for our consideration. 

Petitioner, for example, contends that: 

Here, where the unilateral determination takes addi¬ 
tional excessive profits from the half year, and the 
agreement takes some excessive profits from the whole 
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year, the Court must redetermine all the excessive 
profits thus inextricably intermingled in these two over¬ 
lapping determinations, and if the Respondent has 
taken more excessive profits for the entire year than 
should have been taken from Petitioner under the Act, 
the Court must grant full relief for the year •••••••. 

But even if the unilateral determination is consid¬ 
ered as necessitating a redetermination in terms of the 
second half year, it is still necessary for the Court, in 
arriving at a determination de novo, to treat as the 
amount of excessive profits recaptured all sums taken 
on account of the second half year, and not merely the 
$750,000. To do this there must be an allocation of 
some part of the $6,000,000 to the second half year. 

Respondent, on the other hand, while agreeing with peti¬ 
tioner that “the expressed purpose of that agreement was 
to adjust petitioner’s profits realized or likely to be realized 
on its Government contracts from June, 1939, through Octo¬ 
ber 31, 1942”, adds to that purpose that it was “to make a 
final determination of such profits subject to one very nar¬ 
row proviso.” He insists that “it is implicit in the statutory 
language that the Tax Court is limited, in the scope of its 
redeterminations of the amount of excessive profits, to the 
period or the method used by the Secretary in making his 
prior determination of such profits.” He adds that: 

208 The Secretary of War was fully empowered to rene¬ 
gotiate petitioner in the manner in which he acted, that 
is, by bilateral agreement and the subsequent issuance 
of a unilateral determination, relating only to the vari¬ 
ance between petitioner’s estimated and actual results 
of its operations for the period from May 1, 1942, 
through October 31, 1942, in accordance with the spe¬ 
cific provisions of that Agreement, and also with the 
1942 Renegotiation Act, as amended. His action was 
purely a matter of administrative policy over which 
this Court often has held that it has no jurisdiction. 
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•*••••• For this Court now to disregard the basis 
from which that determination of excessive profits was 
predicated would be to fly in the very teeth of the stat¬ 
ute and the existing bilateral agreement between peti¬ 
tioner and the War Department All that the Court can 
do in this proceeding is to act within the scope of the 
pertinent provisions of the statute and the Agreement, 
as respondent necessarily has done, and restrict itself 
to making a redetermination of the excessive profits, re¬ 
flected in the variance between petitioner’s estimated 
and actual results of its operations for the last six 
months of its fiscal year 1942. • • • 

We think it manifest that the positions so taken are not 
only in hopeless conflict with each other but that each is a 
description of our jurisdiction fatally inconsistent with the 
statute. It is section 403(e) of the Renegotiation Act, as 
added by section 701 of the Revenue Act of 1943, which 
confers upon the Tax Court such jurisdiction as it possesses 
in redeterminations of excessive profits. Subsection (1), 
covering only determinations by the Board, is patently 
irrelevant. The following language of subsection (2), could 
alone be presently applicable: 

(2) Any contractor or subcontractor ••••••• 

aggrieved by a determination of the Secretary made 
prior to the date of the enactment of the Revenue Act 
of 1943, with respect to a fiscal year ending before 
July 1, 1943, as to the existence of excessive profits, 
which is not embodied in an agreement with the con- 
-tractor or subcontractor, may ••••••• file a petition 

with The Tax Court of the United States for a redeter¬ 
mination thereof. ••••••• 

Respondent made and purported to make no determina¬ 
tion with respect to any fiscal year. Nor in fact did he deter¬ 
mine profits with respect to any contract or group of con¬ 
tracts as was permitted under the prior legislation. This 

209 is not such a case as Psaty & Fuhrman, Inc., 11 T. C_ 

(Oct. 19, 1948), where the determination was with re- 
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spect to a full fiscal year, although it included profits over¬ 
lapping into a subsequent year. No provision of the section 
we have quoted, nor of any other legislation to which we 
have been directed, confers upon the Tax Court jurisdiction 
to redetermine excessive profits limited to only a part of the 
business of only a part of a fiscal year. Unless we can 
accept petitioner’s sugggestion that respondent’s deter¬ 
mination was one dealing with the entire year, even though 
not so framed, the statutory authorization for the Tax 
Court to intervene seems to us to be absent and, of course, 
such jurisdiction must be expressly conferred to exist at all. 
Superheater Co. v. Commissioner (C. C. A., 2nd Cir), 125 
Fed. (2) 514. 

That the assumption so required is inadmissible seems 
to us to follow only from the express and unambiguous 
declaration of the determination itself, but from the 
further circumstance that under the contract respondent’s 
option to “reopen the renegotiation” is explictly confined 
by the subsequent language “but such negotiation shall re¬ 
late only to such variance.” And the variance is limited to 
that between the estimates and the ultimate figures for the 
period May 1 to October 31,1942. Such a determination as 
petitioner describes -would be outside the power of respond¬ 
ent under the only contract under which his action was 
authorized. And that the parties themselves anticipated a 
resort to the contract and not to the statute for the resolu¬ 
tion of any uncertainty as to their respective undertakings is 
demonstrated by the parties’ agreement that the contract 
should “remain in full force and effect notwithstanding any 
interpretation, amendment or disposition of” the Renego¬ 
tiation Act then in effect. To view respondent’s action as 
210 a determination of excessive profits for any fiscal year 
would hence fly in the face, not only of the contract of 
the parties but also of the provision in the October 21,1942, 
amendment to the original Renegotiation Act, which com¬ 
mands that “Any such agreement shall be final and conclu¬ 
sive according to its terms; and ••••••• such agreement 

shall not be reopened as to the matters agreed upon, and 
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shall not be modified by any officer, employee, or agent of 
the United States.” Section 403(c) (4). The authorization 
given us to review a determination for any fiscal year is 
accordingly inadequate to cover the present situation. 

In sum, if, as petitioner insists, respondent by his con¬ 
duct reopened the entire agreement, including what was 
finally and irrevocably settled by it, his action would appear 
to have been invalid as not in accordance with the law which 
commands that “such agreement shall not be reopened as 
to the matters agreed upon.” No rede termination predi¬ 
cated on such an action could have been envisaged by the 
lawmakers. On the other hand, if, as respondent puts it, 
“all that respondent ••*•••• could do and did do was 
negotiate with petitioner regarding the adjustment of such 
variance only •••*•• then, however much respond¬ 
ent’s action may be sanctioned by the contract, we agree 
with petitioner when it says: “There is no basis in the stat¬ 
ute for such a redetermination.” 1 There is still less statu¬ 
tory justification for our jurisdiction to review it. 
211 And to take a third course advocated by neither party 
and attempt to apply some approach invented ad hoc 
by ourselves in an effort to reconcile the contradictory 
procedural assertions of the parties would appear to have 
even less warrant in the statute, and to be an equally un¬ 
authorized effort to apply an equitable device beyond the 
scope of the limited jurisdiction of the Tax Court. Com¬ 
missioner v. Gooch Milling & Elevator Co., 320 U. S. 418. 

That it was not intended to include in the scope of our 
review matters arising collateral to contractual settlements 
seems to us further fortified by comparison of the several 
methods of disposition envisaged by the various versions 

i “ * * * We can find in the statute authority for the Secretary to 
renegotiate contracts singly or in groups or to renegotiate by periods 
(1942 Act as amended. 403(c)(1), second sentence, and 403(c)(4). 
second sentence). But there is no authority to renegotiate only a » 
part of the sales under a contract or contracts for only a part of a 
fiscal period. * * * ” (Petitioner’s reply brief.) 


\ 
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of the renegotiation statute. The Act 2 refers to “such 
final or other agreements”, expressly authorizes them to 
“cover such past and future period”, and anticipates that 
they will contain “such terms and conditions, as the Secre¬ 
tary deems advisable.” (Emphasis added.) As if in order 
to eliminate any doubt as to the possibility of review of 
acts performed in effectuation of the agreements so broadly 
permitted, there is the further exhortation that “such agree¬ 
ment and any determination made in accordance therewith 
shall not be annulled, modified, set aside, or disregarded in 
any suit, action, or proceeding.” Section 403(c)(4), Rene¬ 
gotiation Act, as retroactively amended by Act of October 
21, 1942. 

When the Revenue Act of 1943, which for the first time 
conferred jurisdiction upon the Tax Court to redetermine 
excessive profits, was under consideration, it originally 
contained a provision permitting review of prior deter¬ 
minations “whether or not such determination is embodied 
in an agreement with the contractor or subcontractor.” 
212 It was with reference to this version of the pending leg¬ 
islation that the comment was made on the floor of the 
House, as referred to in Psaty & Fvhrman, Inc., supra, that 
“fairness compels us to give this right to all contractors 
notwithstanding that many have signed closing agree¬ 
ments”, and that the legislation w’as intended to apply to 
“any contractor aggrieved by a determination of excessive 
profits under the old law, whether he w r as cooperative and 
signed a closing agreement or not •••••• 

But the proposal in question, although reported favor¬ 
ably by the Senate Finance Committee, was amended in the 
Senate to reach an almost diametrically opposite result, and 
the latter version was accepted in conference and became 
law. The Conference Report describes the action as fol¬ 
lows : 1 

Under the House bill, any contractor or subcon¬ 
tractor ••*•••• aggrieved by a determination of the 


2 As retroactively amended. October 21, 1942. 
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Secretary made prior to the date of the enactment 
of the bill with respect to a fiscal ending before July 
1, 1943, as to the existence of excessive profits, is en¬ 
titled to a court review of such detennination, whether 
or not he has agreed to it. The [Senate] amendment 
limits the review of such determinations to those which 
have not been agreed to by the contractor or sub¬ 
contractor. The House recedes. [House Kept. No. 
1079 (78th Cong., 2nd Sess.), p. 84.] 

It thus appears that in its ultimate form the final version 
of the Renegotiation Act and the incorporated provisions 
dealing with Tax Court jurisdiction carried through the 
recognition of the finality of renegotiation settlements de¬ 
veloped through the medium of bilateral agreement. The 
intention seems to us equally evident to supply, by means 
of resort to the Tax Court, a procedure not theretofore in 
existence, to review^ in some forum unilateral, determina¬ 
tions of administrative officers made purely under authority 
of the statute. 3 But that it was concerned with a new 
213 procedure for handling disputes growing out of con¬ 
tractual relationships or the interpretation and en¬ 
forcement of bilateral agreements nowhere appears. 

There are other fora in which contracts between the 
United States and private persons may be interpreted and 
enforced. See Lord Manufacturing Co. v. Stimson (Dist. 
Ct., D. C.), 73 Fed. Supp. 984. In any such litigation be¬ 
tween the present parties, the issue would be, as it is here, 
not whether in fact for any period or by any standard the 
profits were excessive, but whether respondent’s revision of 
the contractual amount to accord with the “variance” in the 
figures was an effectuation or a violation of the agreement. 

3 “Under the Renegotiation Act of 1942 no right of appeal or 
review for redetermination of the excessive profits determined by the 
Secretary was provided. This was a source of considerable com¬ 
plaint from contractors and subcontractors whose contracts fell 
within the purview of that Act.” Pstay & Fuhrman. Inc., supra. 
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“But in any event,” to quote again from petitioner’s reply 
brief, 

• *••••• ^ i s n0 |. j-jug Court’s function to act as an 
arbiter under the August 7,1942 agreement or to ascer¬ 
tain whether the taking of the additional $750,000 
achieves the objective of the agreement. 

If respondent’s determination was “made in accordance” 
with the agreement, the statute itself forbids its modifica¬ 
tion or disregard. If it was not, we may assume, without 
passing upon the question, that in litigation instituted by 
either party it can be modified to effectuate the engage¬ 
ments so undertaken. But in neither event can it be con¬ 
sidered such a unilateral determination of excessive profit, 
tom from its contractual accompaniment, nor for such a 
period relating to petitioner’s fiscal year, as to persuade 
us that it was intended to be encompassed within the re- 
determinations upon which we are authorized to pass. An 
order will be entered that this proceeding be 

Dismissed for lack of jurisdiction . 

Reviewed by the Court. 

Abundell, J., dissents. 

214 Disney, */., dissenting: I can not agree that we do not 
have jurisdiction in this matter. Of course, the fact 
that neither party raised the point does not preclude our 
doing so, but I think the majority opinion incorrectly finds 
lack of jurisdiction. Section 403(a) of the Renegotiation 
Act provides, in pertinent part, that a contractor or sub¬ 
contractor aggrieved by a determination of the Secretary 
with respect to a fiscal year as to the existence of excessive 
profits, which is not embodied in an agreement, may file his 
petition with this Court. 

First, the majority opinion both in headnote and in body 
of the opinion seems to base its conclusion upon the fact 
that the order was not with respect to a fiscal period but 
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only to a part of the business of a part of a fiscal year. I 
can not believe that the intent of the statute is to preclude 
jurisdiction on such grounds. The mention of fiscal year 
in the statute has reference only to whether the period in¬ 
volved is before or after July 1, 1943, or the enactment of 
the Revenue Act of 1943. I would not refuse jurisdiction 
on so narrow a ground. 

Second, it seems to me that in strict line with the lan¬ 
guage of section 403(e)(2) we have here a matter of ex¬ 
cessive profits “not embodied in an agreement with the 
contractor” because the agreement of August 7, 1942, be¬ 
tween the petitioner and the respondent, specifically per¬ 
mitted reopening of the renegotiations if the result of 
actual operations from May 1, 1942, to October 31, 1942, 
was substantially at variance with the estimates made for 
such period, with provision that such negotiation shall re¬ 
late only to such variance. The facts found show that 
215 the estimated results, that is, profit, was only $1,210,- 
242.13, whereas the actual result in profit was $2,025,- 
984. The respondent, therefore, in strict conformity with 
the contract, reopened the negotiation as to the variance. 
It seems to me that in order to arrive at jurisdiction we 
need only to determine the fact that there was a difference 
between estimate and result, that the. contract plainly pro¬ 
vided therefor, and that the respondent, accordingly, re¬ 
opened the matter to the limited extent provided in the 
contract. It is our power and duty to decide such facts. I 
note that the Conference report on the bill, as quoted in 
the majority report, refers to the Senate amendment as 
limiting review of determinations “to those which have not 
been agreed to by the contractor * * The review here 
at hand being specifically and carefully excluded from the 
agreement was, it seems to me, intended by Congress to 
have our consideration. In my opinion, decision of this 
matter comes well within the ambit of the task which Con¬ 
gress assigned to us, and I do not think that body intended 
to leave it to other courts as the majority opinion does. 
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Rather obviously Congress did not wish the matter of 
renegotiation to be cognizable by the courts in general, and 
a case to come under the jurisdiction of such courts would, 
as I see it, require a much stronger showing than appears 
here. In my view, we should exercise jurisdiction and 
decide the case. 

Van Fossan and Black, JJ., agree with this dissent 


216 S. ORDER OF DISMISSAL 

THE TAX COURT OF THE UNITED STATES 
[Caption Omitted.] 

Order of Dismissal 

Pursuant to the determination of the Court, as set forth 
in its Findings of Fact and Opinion, promulgated January 
27, 1949, it is 

Ordered and Decided : That the proceeding is dismissed 
for lack of jurisdiction. 

Enter: 

(s) Clarence V. Opper, 

Judge. 

Entered 
Jan. 31, 1949. 

[Seal] 
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217 T. PETITIONER’S MOTION FOR REHEARING OR 

RECONSIDERATION AND REVISION OF FINDINGS 
OF FACT AND OPINION 

THE TAX COURT OF THE UNITED STATES 

Washington 
[Caption Omitted.] 

(Filed February 25, 1949) 

Now comes the petitioner, by its attorney, Eugene Daniel 
Powers, and moves (1) that this Court grant a rehearing 
and after such rehearing vacate its decision entered Janu¬ 
ary 31,1949 dismissing this proceeding, and exercise juris¬ 
diction and decide the case on its merits; or (2) that in any 
event this Court reconsider and revise its findings of fact 
and opinion promulgated January 27, 1949, so as to make 
clear that no finding has been made as to the amount of 
petitioner’s profits for the six months period from May 1, 
1942 through October 31, 1942 and that no finding was in¬ 
tended to be made concerning any of the disputed facts; 
or (3) that if any such findings have been made, this Court 
should vacate the same. 

(1) Both parties having assumed throughout this pro¬ 
ceeding that the jurisdiction of this Court was effectively 
invoked under Section 403(e)(2) of the Renegotiation Act 
us amended, they have presented their views solely on 

218 the question of the scope of the redetermination to be 
made by the Court, and have not addressed themselves 

to the question of jurisdiction as such. It is, therefore, 
respectfully requested that there be a rehearing so that 
the parties can present their views on this question which 
was raised for the first time by the Court in its opinion and 
which has been the basis of the decision in this case. 
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(2) Inasmuch as this Court dismissed the case for lack 
of jurisdiction without going into the merits and without 
discussion of the detailed items in dispute between the 
parties, it is assumed that no finding has been made as to 
the amount of profits for the six months from May 1 
through October 31, 1942 as to which there are four prin¬ 
cipal items of indirect costs in dispute between the parties. 
On page 5 of the mimeographed copy of the findings of fact 
and opinion promulgated January 27,1949 there is a refer¬ 
ence to “the subsequently ascertained actual figures for this 
period” (i.e., said six months), and in the table setting forth 
such figures the amount of indirect costs which respondent 
contends is correct ($1,139,492.) is used. A footnote to this 
indirect costs figure states: “Stipulated as not less than 
$1,139,492. nor more than $1,740,859.”, and it is assumed 
that the Court has made no finding of the precise amount 
of indirect costs and, therefore, has made no finding of the 

profit figure, $2,025,984., which results from the use of 
219 the $1,139,492. indirect costs figure. However, the dis¬ 
senting opinion of Disney, J. (on page 17) refers to 
this $2,025,984. figure as if it had been found as the amount 
of profits for the second six months. So that there can be 
no confusion on this point in any later stage of the pro¬ 
ceedings in this or any other Court, it is respectfully re¬ 
quested that if a rehearing is not granted, the findings of 
fact and opinion be reconsidered and revised so as to 
indicate that no finding has been made on the disputed 
items of indirect costs and that consequently no finding 
has been made as to the amount of profits for the six 
months from May 1, through October 31, 1942. 

(3) Petitioner submits that for the reasons stated in its 
briefs, the disputed items of costs for the six months end¬ 
ing October 31,1942 and all other disputed items should be 
decided in petitioner’s favor. However, if this Court ad¬ 
heres to its decisions that it lacks jurisdiction to determine 
the issues raised in this proceeding on their merits, then it 
is submitted that the Court lacks jurisdiction to make any 
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findings whatsoever with respect to any items in dispute be¬ 
tween the parties. Accordingly, if the Court deems that it 
has made any findings on the disputed items of indirect 
costs and on the amount of profits for the six months from 
May 1 to October 31, 1942, or on any other facts in 
220 dispute between the parties, it is respectfully requested 
that all such findings be vacated. 

Respectfully submitted, 

Eugene Daniel Powees 
Eugene Daniel Powers, 
Attorney for Petitioner, 
135 William Street, 
New York 7, N. Y. 


221 U. ORDER DENYING MOTION FOR REHEARING 

THE TAX COURT OF THE UNITED STATES 
[Caption Omitted.] 

Order 

Petitioner, on February 25,1949, having moved the Court 
to grant a rehearing, vacate its decision entered January 
31, 1949, and decide the case on the merits, it is 

Ordered: That the said motion be and it is hereby denied. 

(signed) Clarence V. Opper, 

Judge. 

Dated: Washington, D. C., March 15, 1949. 

[Seal] 
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222 V. ORDER DENYING MOTION TO REVISE FINDINGS 

OF FACT AND OPINION 

THE TAX COURT OF THE UNITED STATES 
[Caption Omitted.] 

Order 

Petitioner, on February 25,1949, having moved the Court 
to revise its Findings of Fact and Opinion herein, promul¬ 
gated January 27, 1949, so as to make clear that no finding 
has been made as to the amount of petitioner’s profits 
for the six-months’ period from May 1,1942, through Octo¬ 
ber 31, 1942, and 

The said Findings of Fact and Opinion herein not having 
decided any issue or disputed fact on the merits and not 
having been designed to do so, it is 

Ordered: That the motion be and it is hereby denied. 

(Signed) Clarence V. Opper, 

Judge. 

Dated: Washington, D. C., March 15, 1949. 

[Seal] 
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223 W. PETITION FOR REVIEW 

THE TAX COURT OF THE UNITED STATES 
[Caption Omitted.] 

Petition for Review 

(Filed March 29, 1949) 

To the Honorable the Judges of the United States Court of 
Appeals for the District of Columbia Circuit: 

Maguire Industries, Incorporated, the petitioner in this 
cause, by Eugene Daniel Powers, its attorney, hereby files 
its petition for a review by the United States Court of 
Appeals for the District of Columbia Circuit of the decision 
by the Tax Court of the United States, rendered on January' 
31, 1949, dismissing for lack of jurisdiction petitioner’s 
proceeding in the Tax Court brought under Section 
403(e)(2) of the Renegotiation Act for a redetermination 
of excessive profits determined by respondent, and of the 
decision by said Tax Court rendered March 15, 1949, deny¬ 
ing petitioner’s motion that the Tax Court grant a rehear¬ 
ing, vacate its said decision entered January 31, 1949 and 
decide the case on the merits, and of the decision of the 
said court rendered March 15, 1949 denying peti- 

224 tioner’s motion that the Tax Court revise its Find¬ 
ings of Fact and Opinion herein; and petitioner re¬ 
spectfully shows: 

I 

Maguire Industries, Incorporated, the party seeking the 
review, is a corporation duly organized and existing under 
the laws of the State of New York and with its principal 
place of business in New York, N. Y., having been organized 
in 1916 under the name Auto-Ordnance Corporation, and 
having duly changed its corporate name in 1944 to Maguire 
Industries, Incorporated. 
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II 

The question involved in this case is whether the Tax 
Court of the United States has jurisdiction to redetermine 
petitioner’s excessive profits de novo and for petitioner’s 
fiscal year ending October 31, 1942. The facts showing 
the nature of the controversy are, briefly, as follows: 

Petitioner and respondent entered into an agreement 
dated August 7, 1942 under which, among other things, 
petitioner agreed to return and returned to the United 
States $6,000,000. of the contract prices under certain con¬ 
tracts between petitioner and the War Department, to¬ 
gether with certain other sums set out in said contract. 

The sun.’ so returned represented profits of peti- 
225 tioner realized or likely to be realized during peti¬ 
tioner’s fiscal year ending October 31, 1942. The 
agreement provided that after the close of the said fiscal 
year, the petitioner was to furnish statements of its opera¬ 
tions for the fiscal year and further provided that the 
Under Secretary of War could reopen the renegotiation, 
in his discretion, if the result of actual operations for the 
period May 1 to October 31, 1942 was substantially at 
variance 'with the estimates for said period, attached to 
said agreement. 

After the close of said fiscal year, petitioner submitted 
data relating to the results of operations for the period 
May 1 to October 31, 1942 and on May 7, 1943 the Under 
Secretary of War advised petitioner that he had “exer¬ 
cised his right, pursuant to said renegotiation agreement, 
to reopen the renegotiation as provided therein.” Subse¬ 
quent negotiations between the parties were fruitless. On 
March 26, 1945, the Under Secretary of War advised peti¬ 
tioner that the agreement of August 7, 1942 had been 
reopened and that he was issuing a unilateral determina¬ 
tion. On the same date, the Under Secretary of War issued 
a “Determination of Excessive Profits”, unilaterally, pur¬ 
suant to the provisions of the Renegotiation Act. This 
document contained a determination that, over and above 
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the $6,000,000. and other sums specified to be returned by 
the August 7, 1942 agreement for the fiscal year ended 
October 31, 1942, petitioner had realized additional exces¬ 
sive profits for the period May 1 to October 31, 1942 

226 in the sum of $750,000. and that said additional ex¬ 
cessive profits should be eliminated by the methods 

provided in the Renegotiation Act. Within ninety days 
from the date of the said determination, petitioner filed 
its petition in the Tax Court of the United States for a 
redetermination de novo of excessive profits realized by it. 

After hearing, in which both parties were in agreement 
that the Tax Court had jurisdiction to redetermine peti¬ 
tioner’s excessive profits but were in disagreement as to 
the scope, extent and manner in which the redetermination 
was to be made, the Tax Court, in its Findings of Fact 
and Opinion, promulgated January 27, 1949 (12 T. C. No. 
13), concluded that it had no jurisdiction to make any 
redetermination de novo in this case and, by order entered 
January 31, 1949 rendered its decision dismissing the pro¬ 
ceeding for lack of jurisdiction. On February 25, 1949, 
petitioner moved for a rehearing, which was denied by the 
Tax Court by decision entered March 15, 1949. On Feb¬ 
ruary 25, 1949, petitioner also moved that the Tax Court 
revise its Findings of Fact and Opinion, promulgated 
January 27, 1949, so as to make clear that no finding had 
been made by the Tax Court as to the amount of peti¬ 
tioner’s profit for the period May 1 to October 31, 1942. 
The Tax Court denied said motion by decision entered 
March 15, 1949 reciting, however, that the Court had not 
“decided any issue or disputed fact on the merits” and that 
the Findings of Fact and Opinion had not “been designed 
to do so”. 

227 III 

The decision sought to be reviewed is the said decision 
of the Tax Court entered January 31, 1949 dismissing the 
proceeding and the said decisions of the Tax Court entered 
March 15, 1949. 
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IV 

The Court in which the review is sought is the Court of 
Appeals for the District of Columbia Circuit. The contro¬ 
versy does not involve any liability in respect to any tax 
return made by petitioner. 


V 

This petition for a review is being filed within three 
months of the rendering of the decision sought to be re¬ 
viewed, and the decision sought to be reviewed is one by 
the Tax Court of the United States that said Tax Court 
had no jurisdiction under the Renegotiation Act to redeter¬ 
mine respondent’s determination of petitioner’s excessive 
profits. The review of such decision of the Tax Court 
is within the jurisdiction of the United States Court of 
Appeals for the District of Columbia Circuit by virtue of 
Section 1141 and Section 1142 of the Internal Revenue 
Code. 

Wherefore, petitioner prays that the United States 
Court of Appeals for the District of Columbia Circuit 
review the above mentioned decisions of the Tax 
228 Court of the United States and reverse and set the 
same aside, that a transcript of the record be pre¬ 
pared in accordance with the law and rules of said Court 
and transmitted to the Clerk of the United States Court 
of Appeals for the District of Columbia Circuit for filing, 
and for such other and further relief in the premises 
generally as the nature of the case may admit and to the 
Honorable United States Court of Appeals for the District 
of Columbia Circuit may seem meet and proper. 

Eugene Daniel Powders, 
Attorney for Petitioner on Review, 
135 William Street, 

New York 7, New York. 
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Hntteii States Court nf Appeals 

DISTRICT OF COLUMBIA CIRCUIT 

No. 10292 

Maguire Industries, Incorporated, 

Petitioner on Review, 
v. 

The Secretary of War, 

Respondent on Review. 

BRIEF FOR PETITIONER ON REVIEW 

Jurisdictional Statement 

This proceeding is brought by petitioner (a New York 
corporation organized in 1916 under the name of Auto- 
Ordnance Corporation, which name was duly changed in 
1944 to Maguire Industries, Incorporated, petitioner’s pres¬ 
ent name) pursuant to Sections 1141 and 1142 of the In¬ 
ternal Revenue Code (53 Stat. 164-165, as amended by 56 
Stat. 957, and 62 Stat 991; U. S. C. Title 26, §1141 "and 
§ 1142) to review a decision of the Tax Court of the United 
States dismissing on the ground of lack of jurisdiction 
petitioner’s proceeding brought in the Tax Court under 
Section 403(e)(2) of the Renegotiation Act (58 Stat. 87) 
for a redetermination of excessive profits unilaterally deter¬ 
mined by respondent under said Act. Respondent’s uni¬ 
lateral determination of excessive profits (Jt. App. 27-30) 
was made on March 26, 1945, and petitioner on June 23, 
1945, timely filed in the Tax Court its petition (Jt. App. 
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1-47) for a redetermination de novo. The Tax Court 
promulgated its Findings of Fact and Opinion on January 
27,1949 (Jt. App. 137 et seq., and Reported 12 T. C. No. 13), 
and entered its order of dismissal on January 31, 1949 
(Jt. App. 154). Petitioner moved on February 25, 1949, 
for a rehearing and for a clarification of the Findings of 
Fact and Opinion (Jt. App. 155-157). The Tax Court de¬ 
nied said motions on March 15, 1949, stating, however, that 
its Findings of Fact and Opinion were not intended to de¬ 
termine any disputed fact on the merits (Jt. App. 157-158). 
The petition for review of these Tax Court decisions by 
this Court was filed by petitioner on March 29, 1949 (Jt. 
App. 159). Since the question presented on this review 
is as to the jurisdiction of the Tax Court, the petitioner 
contending that the Tax Court had plenary jurisdiction to 
make a redetermination de novo of excessive profits, the 
full facts establishing the Tax Court’s jurisdiction are set 
forth below. 


Statement of Case 

Petitioner’s principal commercial activity has been the 
development and sale of the Thompson .45 Caliber Sub 
Machine Gun, familiarly known as the “Tommy Gun”, which 
it sold to the United States Government before and during 
our participation in World War II. Immediately after the 
enactment of the Renegotiation Act on April 28, 1942, re¬ 
spondent initiated proceedings to renegotiate petitioner 
under the Act, and requested financial data from petitioner 
as to its operations for its then current fiscal year (the 
fiscal year that would end on October 31, 1942), and for 
past years. The figures submitted by petitioner for the 
1942 fiscal year were its book figures for the six months to 
April 30,1942, and were an estimated projection for the six 
months from May 1 to October 31,1942. The parties, after 
negotiation, entered into an agreement dated August 7, 
1942 (Jt. App. 30-44), the principal provisions of which 
were: 
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A. Petitioner agreed to return to the Government $6,- 
000,000 of the aggregate contract prices provided for in 
four pending Government contracts listed in Schedule A 
of the agreement, representing profits realized or likely to 
be realized by petitioner during its fiscal year ending Octo¬ 
ber 31,1942 (hereinafter referred to as the 1942 fiscal year). 
Of the $6,000,000, $3,000,000 was paid in cash by petitioner 
on the execution of the agreement, and $3,000,000 by with¬ 
holding against invoices rendered by petitioner in subse¬ 
quent months. 

B. Petitioner on May 15, 1942, had offered certain price 
reductions effective June 1, 1942, and after that date it 
continued to bill at the old prices, setting aside the amounts 
of the reductions. The agreement provided that the sums 
accumulated by petitioner should be returned to the Govern¬ 
ment ; that is, the Government accepted the price reductions 
which petitioner had offered it. 

C. By April 1,1943, petitioner was to furnish statements 
showing the actual result of its operations for the six 
months from May 1, 1942 to October 31, 1942, and also 
certified operating statements for the 1942 fiscal year. 

D. The execution of the agreement was to be deemed a 
final determination of the profits realized, or likely to be 
realized, by petitioner during the 1942 fiscal year from the 
four contracts listed in Schedule A, subject to the right of 
the Under Secretary of War to reopen the renegotiation 
in his discretion: (a) within 60 days after the receipt of 
petitioner’s figures for the year and for the second six 
months, if the result of actual operations for the second six 
months were substantially at variance with the estimates 
upon which the finding of excessive profits was based, “but 
such negotiation shall relate only to such variance, if any” 

(Jt. App. 32); and (b) at any time, if in the Under 
Secretary’s opinion petitioner had furnished false infor¬ 
mation. 
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E. The agreement recites that petitioner has submitted 
information respecting its profits since June, 1939, 



“and it is agreed that the return of profits earned in 
the fiscal year 1942, is of an amount sufficient so that 
the earnings of the undersigned from June, 1939, to 
the end of the fiscal year 1942, averaged over the en¬ 
tire period are deemed to be finally determined^ subject 
to the provisions' hereof and taking into consideration 
the refund oi tne monies herein provided for, repre¬ 
senting profits realized, or likely to be realized, in the 
fiscal year 1942; the purpose of this agreement and the 
settlement herein made being specifically to reduce 
income realized, or likely to be realized, by the under¬ 
signed for the fiscal year 1942, to a point which would 
have the effect of adjusting profits realized by the 
undersigned on contracts with the United States of 
America since June, 1939” (Jt. App. 32-33). 


After the close of its 1942 fiscal year, petitioner submitted 
the financial data called for by the agreement. The Under 
Secretary on May 7,1943, notified petitioner that the actual 
figures for the six months from May 1 to October 31, 1942, 
were substantially at variance with the estimates for that 
period and that the Under Secretary had exercised his right 
pursuant to the agreement to reopen the renegotiation as 
provided therein (Jt. App. 119). 

Thereafter the parties entered into protracted negotia¬ 
tions, but failed to arrive at a new agreement. 

On March 26, 1945, the Under Secretary issued unilat¬ 
erally his Determination of Excessive Profits pursuant to the 
Renegotiation Act. This unilateral determination recited 
that the parties had agreed that the Under Secretary could 
reopen the renegotiation in the event of a substantial vari¬ 
ance, that such variance had occurred, that the renego¬ 
tiation had been duly reopened, that the contractor held 
contracts subject to renegotiation pursuant to the Act and 
the agreement, that renegotiation had taken place between 
the Under Secretary and petitioner pursuant to the Act 
and the agreement; and that the Under Secretary acting 
pursuant to the agreement and to the authority vested in 
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the various Secretaries under the Renegotiation Act and 
delegated to the Under Secretary, found and determined: 
(1) That $750,000 of the profits realized by petitioner from 
May 1 to October 31, 1942, under its contracts subject to 
renegotiation, pursuant to the Act and the agreement, were 
excessive; (2) that said $750,000 so determined to be ex¬ 
cessive was in addition to the sums specified to be returned 
by petitioner under the agreement ($6,000,000 for the entire 
fiscal year from November 1, 1941 to October 31, 1942) and 
was referred to as “additional excessive profits”; (3) that 
in connection with the payment or discharge of said addi¬ 
tional excessive profits, petitioner should be credited with 
the amount to which it was entitled under §3806 of the 
Internal Revenue Code; (4) that petitioner was directed to 
repay such additional excessive profits, less tax credit; (5) 
that the additional excessive profits so found and determined 
should be eliminated by any of the methods provided in 
the Renegotiation Act; and (6) that various authorities 
■were authorized and directed to take any and all action 
necessary or desirable to effect such elimination (Jt. App. 
27-30). 

The Government collected the $750,000 additional ex¬ 
cessive profits by methods provided for in the Renegotia¬ 
tion Act; namely, by allowance of the § 3806 tax credit in 
the amount of $307,114.17 and by withholding the balance, 
$442,855.53, from amounts owing by the War Department 
to petitioner (Jt. App. 47). The War Department, in 
its letter of June 1, 1945, to the petitioner on the accom¬ 
plishment of this payment referred to the matter as the 
“Renegotiation of Auto Ordnance Corporation for the 
Fiscal Year Ended 31 October 1942, Pursuant to the Re¬ 
negotiation Act”, and referred to the amount withheld as 
“representing the net refund to the Government of the 
excessive profits realized by your Company for its Fiscal 
Year Ended 31 October 1942, as Determined by the Under 
Secretary of War in the Amount of $750,000 • • • ” (Jt. 
App. 47). 
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Petitioner, pursuant to Section 403(e)(2) of the Renego¬ 
tiation Act, timely filed its petition in the Tax Court for a 
redetermination de novo of petitioner’s excessive profits 
which had been unilaterally determined by the Under Sec¬ 
retary of War on March 26, 1945. 

In the Tax Court pleadings and at the hearing on the 
merits, both parties insisted that the Tax Court had juris¬ 
diction under the Renegotiation Act to make a redetermina¬ 
tion. Apart from certain disputes as to the amounts of 
renegotiable sales, costs and profits for the 1942 fiscal 
year and for the last six months of said fiscal year (as to 
which disputes the parties stipulated the underlying facts 
fully), the parties were in disagreement as to the extent 
and scope of the redetermination to be made by the Tax 
Court. 

Petitioner contended that the Under Secretary by his 
unilateral determination himself reopened the renegotia¬ 
tion and set aside the agreement; and that in making a de¬ 
termination of $750,000 additional excessive profits for the 
last six months of the same fiscal year from which $6,000,000 
had already been taken as excessive profits, the Under Sec¬ 
retary in legal effect had made a determination of exces¬ 
sive profits for the entire fiscal year; that the question 
whether there were additional excessive profits for the last 
six months of the vear involved a consideration of the 
whole year, for the additional $750,000 for the last six 
months was in addition to the $6,000,000 arrived at on the 
basis of the book and estimated figures for the whole year; 
and that the redetermination of excessive profits by the 
Tax Court should be for the entire 1942 fiscal year. 

Petitioner argued that if redetermination was made only 
of the excessive profits of the last six months (a period 
which petitioner considered and still considers much less 
sound), some part of the $6,000,000 taken for the entire 
year would have to be allocated to the last six months, for 
the $750,000 was taken not as the sole excessive profits for 
the last six months, but as additional excessive profits 
for that period, and no redetermination of excessive profits 
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for the last six months could be made without finding the 
entire amount that had been taken by the Government as 
excessive profits for that period 

Respondent contended that the order was not a unilateral 
determination of excessive profits for the year but was a 
unilateral determination of excessive profits arising from 
the variance between actual results for the last six months 
and the estimates for that period It argued that the Tax 
Court in redetermining should “restrict itself to making a 
redetermination of the excessive profits reflected in the 
variance between petitioner’s estimated and actual results 
of its operations for the last six months of its fiscal year 
1942 * • * ”, that is, as we understand it, that the Court 
should not redetermine de novo. 

From the conflict between the parties as to the scope 
of its jurisdiction, and because it agreed with each party’s 
contention that the Court could not do what the other party 
said it should do, the Tax Court came to the conclusion 
that it had no jurisdiction. It stated in its opinion that 
the unilateral determination was not in legal effect one for 
the fiscal year, as petitioner contended; it was only for the 
second half of the year; that the Secretary had no author¬ 
ity to make a unilateral determination for part of the fiscal 
year, and concluded therefrom that the Court had no power 
to make a redetermination. Because respondent claimed 
that all he could do and had done unilaterally was to make 
a determination only with respect to the variance, and 
claimed that this limited the Court’s review, the Court was 
apparently of the opinion that it could make no redeter¬ 
mination at all, and that it had no jurisdiction in the 
matter. 


Statutes Involved 

The relevant parts of the statutes involved, the Renego¬ 
tiation Acts of 1942 and 1943 and Sections 1141-42 of the 
Internal Revenue Code, are set forth in the appendix, 
infra, pages 37 to 48. 
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Statement of Points 

1. The proceeding in the Tax Court was brought under 
the Renegotiation Act and in accordance with its terms, 
for a redetermination of excessive profits, as to which a 
unilateral determination was made by respondent on March 
26, 1945, and the Tax Court erred in dismissing the pro¬ 
ceeding for lack of jurisdiction. 

2. The Tax Court had jurisdiction to redetermine de 
novo petitioner’s excessive profits realized during the fiscal 
year ended October 31, 1942, and erred in failing to do so. 

3. The Court of Appeals has jurisdiction to review the 
decisions of the Tax Court and should reverse the same 
and remand the cause to the Tax Court for redetermina¬ 
tion of petitioner’s excessive profits de novo, in accordance 
with the Renegotiation Act. 


Summary of Argument 

The Renegotiation Act, as amended, clearly intended to 
give to every contractor aggrieved by a Secretary’s uni¬ 
lateral determination of excessive profits the right to a 
redetermination de novo by the Tax Court. The Tax 
Court’s jurisdiction to make a final determination was in¬ 
tended to be exclusive. This paramount intention of Con¬ 
gress is so clearly manifested that the jurisdiction of the 
Tax Court in renegotiation and the exclusiveness of its 
jurisdiction have been maintained in cases where the statute 
did not literally command such result. 

All that is necessary to invoke the Tax Court’s jurisdic¬ 
tion is the making of a unilateral determination of exces¬ 
sive profits under the Act. There was such a determina¬ 
tion in the instant case on March 26, 1945. It was both in 
form and substance made under the Act; it invoked the 
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mechanism of the Act for the collection of the additional 
excessive profits determined; and these additional excessive 
profits were collected by the use of the mechanism provided 
in the Act. The Tax Court accordingly had jurisdiction 
of the petition which was timely filed with it for a redeter¬ 
mination. 

The August 7, 1942, agreement was a renegotiation by 
agreement of petitioner’s 1942 excessive profits. The final¬ 
ity of the agreement was expressly made subject to the 
Under Secretary’s right to reopen the renegotiation in his 
discretion if there was a variance between actual results 
and estimates for the last six months of the then pending 
1942 fiscal year. The agreement provided that upon re¬ 
opening for variance the parties should negotiate, limiting 
their negotiations to the variance. But it was silent as to 
the effect to be given to such variance, and no enforce¬ 
able contract was made with respect thereto. On reopen¬ 
ing, the Secretary, if he could not obtain a new agreement, 
could exercise his unilateral powers under the Act, and that 
is all that he could do. Acting unilaterally under the Act, 
he could make a determination either of the excessive profits 
of contracts in their entirety, or of the excessive profits of 
a fiscal year, and has in fact done the latter in his unilateral 
determination of March 26, 1945, which entirely set aside 
and annulled the agreement. 

The unilateral determination in finding $750,000 addi¬ 
tional excessive profits for the second six months in addi¬ 
tion to the $6,000,000 excessive profits for the fiscal year, 
is a finding, as of March 26, 1945, of $6,750,000 excessive 
profits for the 1942 fiscal year. It is the respondent who 
has chosen to set aside the agreement, as provided therein, 
and to exercise his unilateral powers conferred on him by 
the Act; and as his unilateral determination is in reality 
one for the entire 1942 fiscal year, the redetermination by 
the Tax Court should be of petitioner’s excessive profits 
for that fiscal year. 

The Tax Court’s jurisdiction is exclusive only as to the 
determination of the amount of excessive profits. On other 
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questions, sucli as that of the Tax Court’s jurisdiction in 
renegotiation proceedings, this Court has appellate juris¬ 
diction under Section 1141 of the Internal Revenue Code. 
Since the Tax Court’s decision that it had no jurisdiction 
is erroneous, it should be reversed, and to avoid possible 
future questions as to the extent of the Tax Court’s juris¬ 
diction and to avoid also possible further delay in this case, 
this Court should instruct the Tax Court that it has juris¬ 
diction to redetermine de novo petitioner’s excessive profits 
for its 1942 fiscal year. 


POINT I 

The proceeding in the Tax Court was brought under 
the Renegotiation Act and in accordance with its terms, 
for a redetermination of excessive profits, as to which 
a unilateral determination was made by respondent on 
March 26, 1945, and the Tax Court erred in dismissing 
the proceeding for lack of jurisdiction. 

As originally enacted, the Renegotiation Act contained 
no provision for any review of the results of any renego¬ 
tiation. The failure to make such provision was considered 
one of the serious defects of the Act, and was remedied 
by the amendments effective February 25, 1944. 

Section 403(e)(1) of the Act, as amended, provides for 
the filing of a petition with the Tax Court by a contractor 
aggrieved by an order of the War Department Price Ad¬ 
justment Board, this Board having the power to renego¬ 
tiate with respect to fiscal years ending after June 30,1943. 

Section 403(e) (2) of the Act deals with the filing of peti¬ 
tions by contractors aggrieved by a determination of the 
Secretary (the various Secretaries having the authority to 
conduct renegotiations with respect to fiscal years ending 
before July 1, 1943). Section 403(e)(2) provides that any 
contractor aggrieved by a determination of the Secretary 
made with respect to a fiscal year ending before July 1,1943, 
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as to the existence of excessive profits, which is not embodied 
in an agreement with the contractor may, within ninety 
days after the date of such determination, file a petition 
with the Tax Court for redetermination thereof. The 
Court on such filing shall have the same jurisdiction as in 
the case of a petition filed under Section 403(e)(1), which 
provides that upon the filing of a petition the Tax Court 
shall have exclusive jurisdiction to determine finally the 
amount of such excessive profits received or accrued by 
the contractor, and that such determination shall not be 
reviewed or redetermined by any Court or agency, and 
that a proceeding before the Tax Court to determine finally 
the amount of excessive profits shall not be treated as a 
proceeding to review, but shall be treated as a proceeding 
de novo. As the Government itself has aptly said, “The 
jurisdiction thus conferred on the Tax Court is in intent 
and in effect jurisdiction to conduct a new renegotiation” 
(Respondent’s brief, p. 9, in this Court, in U. 8. Electrical 
Motors v. Jones (No. 9051), decided 80 App. D. C. 329, 153 
P. 2d 134). It was clearly Congress’ intent to provide a 
clear remedy for all contractors aggrieved by unilateral 
action of the renegotiation authorities, and to provide also 
that this remedy should be had only in the Tax Court. 

The one fact necessary to invoke the Tax Court’s juris¬ 
diction is the making by a Secretary of a determination of 
excessive profits to which the contractor has not agreed. 
We have here admittedly such a determination by the uni¬ 
lateral action of a Secretary on March 26, 1945. The uni¬ 
lateral determination is on its face not an agreement; it 
is the finding of an amount of additional excessive profits 
never agreed to by the petitioner and not claimed by re¬ 
spondent or the Tax Court to have been agreed to by the 
petitioner. 

Both in form and substance, the unilateral determination 
of March 26, 1945, is an action taken by a Secretary claim¬ 
ing to act under the Renegotiation Act. The very heading 
of the determination (Jt. App. 27): 
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Determination of Excessive Profits 

Pursuant to Section 403 of the Sixth Supplemental 
National Defense Appropriation Act, 1942, as amended, 
which term refers to said Act as last amended 14 July 
1943 and as affected by Title VII of the Revenue Act 
of 1943 so far as applicable 

refers to the Renegotiation Act, and only to the Renego¬ 
tiation Act. The body of the determination invokes for 
the collection of the $750,000 the powers conferred on re¬ 
spondent by the Renegotiation Act, and in fact, the $750,000 
was collected by the unilateral action of the Secretary taken 
under the Renegotiation Act, that is, by obtaining the ap¬ 
propriate income tax credit and by collecting the balance 
by withholding from moneys otherwise due petitioner. 

The unilateral determination and collection of excessive 
profits by the Secretary is contemplated by the Renego¬ 
tiation Act, but the Act also contemplates that all such 
unilateral determinations shall be subject to redetermina- 
tion by the Tax Court. No contention has been made by 
the Secretary or the Tax Court that his unilateral action 
is final and free from review. Nothing in the August 7, 
1942, agreement purports to give it any finality. In fact, 
the agreement would have been, by its terms, a final deter¬ 
mination of profits for the 1942 fiscal year, had not the 
Secretary himself, as provided in the agreement, reopened 
the agreement and the renegotiation. All that the agree¬ 
ment provides on such reopening is that the parties shall 
negotiate and that their negotiations shall be limited to the 
variance, if any. The agreement does not purport to give 
the Secretary any power to make a unilateral determina¬ 
tion such as he has made, or to collect money unilaterally 
as he has done. His power to do these things is derived 
solely from the Renegotiation Act, and that Act clearly 
gives to the Tax Court plenary jurisdiction to review his 
unilateral action by making a redetermination de novo. 

It is true that if the Renegotiation Act had no provision 
for any review of a unilateral recapture of excessive profits, 
the power to review must reside in some Court or appro- 
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priate agency; otherwise the recapture would be clearly 
unconstitutional. Lichter v. United States, 334 U. S. 742. 
If the Tax Court has no jurisdiction, then jurisdiction must 
exist elsewhere, or at least the Courts must be open to peti¬ 
tioner to reclaim its money; but it is clear from the Rene¬ 
gotiation Act that Congress intended to legislate posi¬ 
tively on the matter, and to grant exclusive jurisdiction to 
the Tax Court. 

In Lichter v. United States, 334 U. S. 742, supra, in which 
the Supreme Court held the Renegotiation Act constitu¬ 
tional because of the provision for redetermination by the 
Tax Court, the Court also held that the Tax Court’s juris¬ 
diction was exclusive. Mr. Justice Douglas (in 334 U. S. 
at 802) pointed out that literally the provision in Section 
403(c)(1) of the 1943 Act making an order final unless a 
petition is filed in the Tax Court applies only to renego¬ 
tiations for fiscal years after June 30, 1943, by the War 
Contracts Price Adjustment Board and not to renegotia¬ 
tions for earlier periods by a Secretary, and he contended 
therefore that the amount of the determination could have 
been questioned in the District Court when the Government 
sued the contractor in the District Court. As the Supreme 
Court overruled this contention, it held that the Tax Court’s 
jurisdiction was sole and exclusive even in a case where 
the Act did not in terms so provide. In fact, the majority 
opinion expressly stated: 

“We uphold the decisions below and the contentions 
of the Government to the effect that the statutory pro¬ 
vision thus made for a petition to the Tax Court was 
not, in any case before us, an optional or alternative 
procedure. It provided the one and only procedure to 
secure a redetermination of the excessive profits which 
had been determined to exist by the order of the re¬ 
spective Secretaries or of the Board in the cases before 
us.” 334 U. S. at 792. 

The intent of Congress to give sole and exclusive juris¬ 
diction to the Tax Court was so clearly manifested in the 
course of congressional discussion that the Tax Court in 
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Psaty & Fuhrman, Inc . v. Stimson, 11 T. C. 638, held that 
it had jurisdiction to review the determination in a case 
which literally did not fall within either Section 403(e)(1) 
or Section 403(e) (2) of the Renegotiation Act. The Secre¬ 
tary had made a determination of excessive profits under 
a single contract which was completed only after June 30, 
1943. Section 403(e)(1) of the Act provides only for the 
review of determinations of the War Contracts Price Ad¬ 
justment Board (and in the Psaty & Fuhrman case the 
order was that of the Secretary and not of the Board). 
Section 403(e)(2) provides for review of determinations 
of the Secretary, but only with respect to fiscal years end¬ 
ing before July 1, 1943. The statute has a gap, for no 
provision is made, in terms, for Tax Court proceedings in 
the case of the determination by the Secretary with respect 
to a period ending later than June 30, 1943. Nevertheless, 
despite this gap in the statute and despite the fact that 
one cannot find any express power of the Tax Court to 
redetermine the Secretary’s determination of the profits of 
a contract whose performance was completed after June 
30, 1943, the Tax Court held that it had jurisdiction to 
make such redetermination. Its decision was clearly cor¬ 
rect, for it is clearly the spirit and policy of the statute 
to have one agency pass on all of the questions of renego¬ 
tiate sales costs and profits, and performance and contribu¬ 
tion to the war effort, which are involved in a redetermina¬ 
tion of excessive profits. 

It was obviously for the purpose of redressing all griev¬ 
ances of all contractors against whom unilateral action had 
been taken by the renegotiation authorities under the Act, 
that Congress amended the Act to give the Tax Court its 
plenary jurisdiction. The need in renegotiation for the 
very full jurisdiction which Congress has in fact vested in 
the Tax Court was emphasized by the Supreme Court in 
the following language in Lichter v. United States, 334 
U. S. 742, at 754: 

“In procedure which affects property rights as di¬ 
rectly and substantially as that authorized by the Re- 
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negotiation Act, the governmental action authorized, 
although resting on valid constitutional grounds, is 
capable of gross abuse. The very finality of the ad¬ 
ministrative determination here upheld emphasizes the 
seriousness of the injustices which can result from the 
abuse of the large powers vested in the administrative 
officials. We do not minimize the seriousness of com¬ 
plaints which thus may be cut off without relief in the 
name of the necessities of war and for the sake of the 
defense of the nation when its survival is at stake. 
We re-emphasize that, under these conditions, there is 
great need both for adequate channels of procedural 
due process and for careful conformity to those chan¬ 
nels. In total war it is necessary that a civilian make 
sacrifices of his property and profits with at least the 
same fortitude as that with which a drafted soldier 
makes his traditional sacrifices of comfort, security and 
life itself. Within procedure thus authorized by the 
Constitution, the Congress and the Administration, and 
here affirmed resulting injustices can and should be 
carefully examined and as far as possible relieved.” 

Certainly, an orderly and careful examination to correct 
injustices as far as possible requires that the Tax Court’s 
plenary jurisdiction be upheld to the fullest extent. By its 
decision in the instant case that it has no jurisdiction, the 
Tax Court has introduced unnecessary and troublesome 
refinements in the law, which nullify Congress’ clear inten¬ 
tion that the Tax Court make the final determination in 
renegotiation. Instead of a simple statutory system for 
the examination and correction of all determinations by the 
Tax Court we are left with the result that certain types 
of action taken unilaterally by the Secretary under the Act 
may be brought before the Tax Court, but that for other 
types of unilateral action, the aggrieved contractor must 
seek relief elsewhere in some unnamed court not specified 
by Congress. Under such a system, the very right to relief 
by an aggrieved contractor is made doubtful. He will have 
to apply first to the Tax Court to see if the matter will be 
considered by it, and then will have to shop around for 
some other tribunal to listen to him. The original injus- 
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tice of the Secretary in making an incorrect determination 
of excessive profits will be aggravated by the uncertainty, 
delay and increased expense in obtaining relief. 

Where, as here, the Secretary has made a unilateral de¬ 
termination of excessive profits under the Renegotiation 
Act and has used the machinery provided for in the Act 
for the collection of the amount determined, the Tax Court 
must have jurisdiction of the matter on the timely filing 
with it of a petition such as was filed in the instant case. 
To hold otherwise is to authorize a one-sided taking of a 
contractor’s property and to deny the contractor an effec¬ 
tive remedy to determine its correctness, a mode of pro¬ 
ceeding which is not within our concepts of due process and 
which was clearly not the intent of Congress. The decision 
of the Tax Court dismissing the petition for lack of juris¬ 
diction should be reversed. 


POINT II 

The Tax Court had jurisdiction to redetermine 
de novo petitioner’s excessive profits realized during 
the fiscal year ended October 31, 1942, and erred in 
failing to do so. 

It is our contention that a consideration of the August 
7, 1942 agreement and of the March 26, 1945 unilateral 
determination shows that the Tax Court had jurisdiction 
to redetermine de novo petitioner’s excessive profits for 
its 1942 fiscal year. 

The August 7, 1942 agreement was one of the first 
renegotiations under the Act. The agreement is not ideally 
worded but this is understandable in view of the fact that 
the Act was new and had been enacted in extremely sketchy 
form and no regulations or official forms of agreement of 
any kind had as yet been promulgated under it. We be¬ 
lieve, however, that a consistent legal meaning consistent 
with the law can be gathered from the agreement, and that 
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the problems which the agreement presents can be solved 
by an examination of its terms. 

The clearest thing about the agreement is that it is a 
renegotiation of petitioner’s 1942 fiscal year profits, realized 
or likely to be realized. Every reference in it indicates 
that the $6,000,000 are being taken from profits realized or 
likely to be realized during the 1942 fiscal year. In the 
very first paragraph (Jt. App. 30), it is provided that 
there shall be returned to the Government $6,000,000 of 
the aggregate contract prices under the Schedule A con¬ 
tracts, “representing profits realized, or likely to be 
realized, by the undersigned during the fiscal year ending 
October 31, 1942”. And later (Jt. App. 32, lines 12,to 
16), it is provided: “The execution of this agreement 
by or on behalf of the Under Secretary of War shall be 
deemed a final determination of the profits realized, or 
likely to be realized, by the undersigned during said fiscal 
year from said contracts”, subject to the right of the 
Under Secretary to reopen, etc. And immediately after 
this (Jt. App. 32-33), in the full paragraph where there 
is reference to the effect of the agreement as adjusting 
or determining profits since June, 1939, at each point it 
is made clear that the profits being returned to the Govern¬ 
ment are 1942 fiscal year profits. It is agreed “that the 
return of profits earned in the fiscal year 1942” is of a 
sufficient amount so that the averaged earnings from June, 
1939 to the end of the fiscal year 1942 are deemed to be 
finally determined, “taking into consideration the refund 
of the monies herein provided for representing profits 
realized, or likely to be realized, in the fiscal year 1942”. 
And the purpose of the agreement and settlement is stated 
to be “to reduce income realized, or likely to be realized, 
by the undersigned for the fiscal year 1942” to a point 
which would have the effect of adjusting profits since 
June, 1939. 

The parties intended that the taking of 1942 fiscal year 
profits should have the effect of determining or adjusting 




18 


profits for earlier years as well, and we may assume that 
the agreement, as an agreement, had this effect, and that 
the bargaining for this effect was part of the consideration 
(although certainly an illusory consideration, as the pre- 
1942 years are not subject to renegotiation). None of this, 
however, mitigates the force of the inescapable fact that 
the $6,000,000 taken were 1942 fiscal year profits realized 
or likely to be realized. Petitioner might have agreed to 
return, and respondent might have agreed to take profits 
from earlier years, but they have not done this, and have 
in fact at each point of the agreement carefully described 
the return of the $6,000,000 as the return of 1942 fiscal 
year profits. 

Nothing in the agreement allocates all of the $6,000,000 
to any part of the 1942 fiscal year as distinguished from 
the year as a whole. The agreement itself contradicts any 
contention that the $6,000,000 is all allocable to the first 
six months. It was estimated that there would be profits 
for the second six months, such estimates were attached 
to the agreement, and the agreement describes them as 
“the estimates for said period upon which said finding” 
[i.e., of $6,000,000 excessive profits for the year] “is based” 
(par. (a) at Jt. App. 32). 

The agreement was a final determination of petitioner’s 
1942 fiscal year excessive profits only if the Under Secre¬ 
tary did not exercise his discretionary right to reopen the 
renegotiation for a substantial variance between estimated 
and actual results for the last half of 1942. It is important 
to note that the provision in the agreement for reopening 
is not limited to an increase in profits. The variance on 
account of which the renegotiation may be opened may go 
either way; actual profits may go up or down from the 
estimate. If there was a reopening the excessive profits for 
the year might be determined to be more or less than 
$ 6 , 000 , 000 . 

The very first renegotiation regulations, a bulletin en¬ 
titled “Principles, Policy and Procedure to be Followed 
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in Renegotiation”, issued by the War Department Price 
Adjustment Board on August 10, 1942, make it clear that 
our interpretation of the reopening clause is correct These 
regulations, among other things, provide for a form of 
final agreement, which as respondent said in its brief below 
is strikingly parallel to the instant agreement and which 
like the instant agreement is based in part on estimated 
figures and gives the Under Secretary the right to reopen 
if actual figures vary from estimates. The August 10, 
1942 regulation concerning this form of agreement ex¬ 
pressly stated: 

“The excessive profits ultimately realized^ being 
based on estimates, may turn out to be more or less 
than the dollar amount stated” [in the agreement] 
“and, accordingly, unless otherwise agreed, the actual 
dollar amount stated may not be withheld or recovered. 

“Although such agreements are final in the sense 
that no further or subsequent renegotiation for the 
fiscal year or other period in question is contemplated, 
the estimates on which they are based should be set 
forth in an exhibit attached thereto and will be subject 
to review after the close of such fiscal year or other 
period and accordingly the provision to that effect 
set forth in ‘Exhibit E’ ” [the form of agreement] 
“is a uniform provision and may not be changed 
in any respect. The uncertainty of estimates requires 
that the right be reserved to review findings when 
final figures of the fiscal year or other period become 
available, but it will be the policy of the Secretary of 
War to allow original agreements to stand unless the 
actual figures with respect to such factors as costs, 
volume of production, or nature of products prove to 
be materially at variance with the estimates upon which 
the settlements were based. In the final review, if it 
is shown that increased profits have resulted from 
extra effort on the part of the company to reduce costs, 
the company will be given the benefit of this factor.” 

The above regulations confirm our contention that the 
August 7, 1942 agreement was a final determination of 
excessive profits only if the renegotiation was not re- 
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opened, and that once there was a reopening there was 
no determination for a minimum of $6,000,000 or of any 
amount. 

All that the agreement provides for upon reopening 
for variance is contained in the clause, “but such negotia¬ 
tion shall relate only to such variance, if any”. This clause 
is vague and general and means very little, but it means 
only what it says and no more: If the renegotiation is 
reopened for variance, the parties are to meet and negotiate 
the effect to be attributed to the variance, and to negotiate 
this and nothing else. Even if the word used had been 
“renegotiation” instead of “negotiation”, the clause would 
still be too vague and indefinite to constitute a binding 
contract. For nothing is said as to the precise effect to 
be given to the variance; no basis is stated for determining 
how much larger or smaller petitioner’s refund is to be 
in the event of a variance of either sales, costs or profits 
from estimates. The parties have made no commitment on 
this because they could make none in advance: the figures 
might change because of a change in the nature of the 
business and of the products manufactured (for two types 
of guns and a great number of different parts were being 
sold to the Government); an increase in profits would not 
necessarily entail a pro tanto increase in excessive profits, 
for on examination it might turn out to be due to reduced 
costs or new efficiency for which petitioner was entitled 
to consideration; a decrease would not necessarily mean 
that petitioner had that much less excessive costs, for the 
decrease might be the result of inefficiency. The variance 
would have to be met by the parties’ negotiating and trying 
to reach a new agreement, and this is all that they have 
agreed to do. 

Such a clause is too vague to be enforceable. Compare, 
Queensboro Farm Products, Inc. v. State of New York, 
262 App. Div. 426, aff’d 287 N. Y. 797, 29 N. Y. S. (2d) 
563, aff’d 40 N. E. (2d) 1017, where a milk dealer who 
bought milk from farmers contracted to sell milk to New 


21 


York State for its hospitals and the contract provided 
that if the New York State Commissioner of Agriculture 
and Markets issued an order fixing prices to be paid to 
farmers “the Division of Standards and Purchase may in 
its discretion permit an adjustment of the price paid for 
milk delivered in accordance with such contract, so that 
such price will not be out of proportion to the terms of 
the official price regulations” The Commissioner made 
such an order and it increased the price paid by the milk 
dealer and he then sued. The Court held that he could 
not recover, saying (262 App. Div. at 427, 29 N. Y. S. (2d) 
at 564): 

“By its very language the contract clause placed 
discretion for ‘adjustment’ in the Division of Standards 
and Purchase. Both parties were aware of the possi¬ 
bility of price increases by order or otherwise. Claim¬ 
ant should have considered this factor in submitting 
its bid. The contract did not provide for adjustment 
upon any definite basis nor did it provide for adjust¬ 
ment to the mutual satisfaction of both parties. The 
contract, to this extent, was, therefore, illusory. It 
cannot be said that the contract was unenforcible as to 
the disputed clause because there was no agreement 
there to enforce. There was a provision permitting 
adjustment in the discretion of one party. That this 
provision might not inure to the benefit of the oilier 
party was fully as manifest when the contract was 
entered upon as it is now. The party now claiming 
contractual benefits where none were provided should 
not now complain.” 

The clause which we have been considering in the August 
7, 1942 agreement is not even a promise by the parties to 
come to agreement as to the effect of the variance. Even 
if it were it would still be unenforceable, for it is elementary 
that an agreement to agree cannot be enforced. See, Bogy 
v. Berlage, 265 App. Div. 249, 38 N. Y. S. (2d) 584, where 
an employer promised an employee further compensation 
to be established by mutual agreement and to be based 
upon profits relating to business obtained by the employee; 
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the Court held that the contract was too indefinite for 
enforcement and was a mere agreement to agree. See, also, 
Petze v. Morse Dry Dock & Repair Co., 125 App. Div. 267, 
aff’d 195 N. Y. 584, 109 N. Y. Supp. 328, aff’d 89 N. E. 
1110, where an employee was hired for a definite term 
and at a compensation of $3,000 per annum and 5% of the 
net distributable profits, such profits being guaranteed to 
be not less than $600 per annum and the method of ac¬ 
counting to determine the net distributable profits to be 
“ agreed upon later when the company’s accounts have de¬ 
veloped for a better understanding”; it was held that the 
agreement to agree made the whole contract unenforceable 
and that the employer was not even bound in law to make 
an honest effort to agree. 

It is thus clear that the August 7, 1942 agreement con¬ 
tains no enforceable provision for the determination of 
the amount of excessive profits if the Under Secretary 
reopens the renegotiation as provided in the agreement. 
This does not mean that the Under Secretary was without 
a remedy if he reopened the renegotiation and the parties 
did not arrive at a new agreement. He could proceed, 
and did proceed, to exercise the powers conferred upon 
him by the Renegotiation Act. But once he elected to 
proceed under the Renegotiation Act, he is bound by the 
terms of that Act, and his unilateral determination, if it is 
to be justified, must be justified under the Act. The August 
7, 1942 agreement gives him only the right to reopen and 
make a unilateral determination. It does not contain 
any provision by which the correctness of such determina¬ 
tion is to be judged, and once the renegotiation was re¬ 
opened and the unilateral determination made, the agree¬ 
ment was entirely set aside by the Under Secretary’s own 
act and was of no further force and effect. 





The unilateral determination of March 26, 1945, was 
a determination by respondent under the Act of 
petitioner's excessive profits for the entire 1942 

fiscal year. 

In finding additional excessive profits of $750,000 for 
the second half year, the unilateral determination expressly 
states that the $750,000 “is in addition to the sums other¬ 
wise specified to be returned by the contractor under said 
agreement”, that is, the $750,000 is in addition to the 
$6,000,000 already taken from profits realized and likely 
to be realized in the 1942 fiscal year. The Under Secretary 
in finding $750,000 excessive profits for the second half 
of the year, in addition to the $6,000,000 for the year, was 
in reality, if not in words, making a determination of 
$6,750,000 excessive profits for the whole year. The desig¬ 
nation of the $750,000 as “additional excessive profits” in- 
controvertibly establishes that the $750,000 is not the entire 
amount taken as excessive profits for the second half year; 
but one cannot find in the unilateral determination the 
total amount taken for the second half year, for the Under 
Secretary did not claim to make an allocation of any part 
of the $6,000,000 to the second half year; the only total 
figure for excessive profits that can be established from 
the unilateral determination is that determined for the 
entire year. 

This is the only logical interpretation of the order of 
March 26, 1945, that will make it a definite determination 
of the amount of petitioner’s excessive profits. While the 
order does not in direct words purport to be a finding for 
the whole 1942 fiscal year, its terms are consistent with 
such a finding, and the other papers connected with the 
issuance of the order do speak clearly of it as a determina¬ 
tion of excessive profits for the 1942 fiscal year (and not 
merely for the second half year). 

On March 1, 1945, shortly before the order was issued, 
the War Department wrote petitioner confirming that Mr. 
Julius H. Amberg had completed his review and “has 
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affirmed the previous finding of the War Department Price 
Adjustment Board that an additional refund of $750,000 
must be made by the company in order to eliminate ex¬ 
cessive profits for the company’s 1942 fiscal year” (Jt. 
App. 44-45). 

The Under Secretary’s letter of March 26,1945, forward¬ 
ing the unilateral determination of the same date to peti¬ 
tioner is headed: 

Subject: Renegotiation of Auto-Ordnance Corporation, 
for the Fiscal Year Ended 31 October 1942 

and states that the Under Secretary has himself reviewed 
the matter, and on such review has reached the conclusion 
“that the proposal heretofore made to you by the War 
Department Price Adjustment Board, and concurred in 
by Mr. Amberg, should be affirmed” (Jt. App. 120). The 
War Department’s memorandum of May 14, 1945 with 
respect to the withholding order issued to collect the 
unilateral determination refers to the “ • • • With¬ 
holding Order Against Auto-Ordnance Corporation • • • 
For the Fiscal Year Ended 31 October 1942” (Jt. App. 

46) . And the War Department, on writing petitioner 
on June 1, 1945 that the full amount of the unilateral de¬ 
termination had been collected, headed its letter: 

Subject: Renegotiation of Auto-Ordnance Corporation, 
for the Fiscal Year Ended 31 October 1942, 
Pursuant to the Renegotiation Act 

and in the body of the letter stated “that settlement has 
been accomplished through withholding of $442,855.53 plus 
accrued interest, representing the net refund to the Govern¬ 
ment of the excessive profits realized by your company 
for its fiscal year ended 31 October 1942, as determined 
by the Under Secretary of War in amount of $750,000 
less the properly applicable tax credit * • • ” (Jt App. 

47) . 

All of these documents show that contemporaneously 
with the unilateral determination, the renegotiation au- 
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thorities clearly viewed it as their final determination of 
petitioner’s excessive profits for the 1942 fiscal year. 

Respondent argued in the Tax Court that the unilateral 
determination should be viewed as one not for the year, 
or even for the half year, but as a determination of the 
excessive profits on the variance between estimated and 
actual results for the half year. This argument is unsound. 
In the first place, the unilateral determination is not so 
worded. It is a finding of additional excessive profits for 
a specified period and is not a finding as to the variance. 
The variance is referred to in the preliminary recitals to 
show that a variance occurred and that the renegotiation 
was therefore reopened and negotiations undertaken with 
respect to the variance; significantly, the determination 
part of the March 26, 1945 unilateral order is silent on 
the variance and makes no finding as to it. 

Furthermore, respondent had power under the Renego¬ 
tiation Act to make a unilateral determination only as to 
contracts or fiscal periods; he had no power under the Act 
(and here the Tax Court agreed with us) to make a 
unilateral determination as to variances. And there is 
nothing in the agreement giving the Under Secretary the 
right to make a unilateral determination as to variances 
and the right to collect the amount of such determination 
unilaterally by the use of the collection powers granted in 
the Act. 

Certainly, the unilateral determination of March 26,1945 
should be interpreted in such a way as to make it consistent 
with the law and should not be given an interpretation 
that would make it inconsistent with the law. The Under 
Secretary had no intention of escaping from the provisions 
of the Renegotiation Act or of balking a redetermination 
by the Tax Court. He intended clearly, in collecting money 
unilaterally under the Act, to make such a unilateral de¬ 
termination as could be redetermined by the Tax Court. 
The very fact that the variance-interpretation has created 
doubt as to the jurisdiction of the Tax Court to consider 
the unilateral determination is itself a reason for rejecting 
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this interpretation, which is a strained one and not com¬ 
manded by the terms of unilateral determination itself. 

On the other hand, to interpret the unilateral determina¬ 
tion as one involving the fiscal year is clearly consistent 
with renegotiation procedure. Renegotiation for a fiscal 
year is the normal, in fact almost universal, method of 
renegotiation. Of 49 reported cases in the Tax Court, we 
have counted 47 involving fiscal years, and only 2 involving 
single contracts. Overall renegotiation for a fiscal year is 
so clearly the most logical method that although the Act 
originally spoke of renegotiating contracts, the Secretaries 
have from its inception renegotiated on a fiscal year basis, 
and the regulations provide that special permission is to be 
obtained for the use of any other basis. See, for Example, 
War Department Manual for Renegotiation (issued in 
August, 1943), Section 310.1: 

“General Basis. Overall renegotiation is conducted 
on the basis of the fiscal year of the contractor. In 
special cases, upon request, the Board may authorize 
a different basis.” 

Nothing in the agreement and none of the provisions 
of the Renegotiation Act with respect to agreements 
militate against fiscal-year redetermination in the 

instant case. 

Section 403(c)(4) of the Act as amended October 21, 
1942, provides that in renegotiation the Secretary “may 
make such final or other agreements with a contractor” 
as the Secretary deems desirable; such agreements may 
cover past and future periods. “Any such agreement 
shall be final and conclusive according to its terms;” and 
except upon a showing of fraud, etc., shall not be reopened 
as to the matters agreed upon and shall not be modified 
by any officer of the United States and such agreement and 
anv determination made in accordance therewith shall not 
be annulled, modified, set aside or disregarded in any suit, 
action or proceeding. 
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Before the above amendment the power of the Secretary 
to proceed by agreement and the binding force of agree¬ 
ments made by him were not expressly covered in the Act, 
and the War Department requested amendments to make 
it perfectly clear that it had the power to give clearances 
on excessive profits that would be final and would not be 
reopened. (See, Hearings before Senate Finance Com¬ 
mittee, 77th Cong., 2d Sess., on Sec. 403 of Public Law 
Numbered 528, September 22 and 23, 1942—pp. 4-5.) The 
statute as amended was intended obviously to give finality 
only to agreements that by their terms were final, and 
shows, in the phrase “final or other agreements” that it 
was contemplated that the Secretary might make agree¬ 
ments that by their terms were not final. (The Secretary’s 
practice of making agreements that could be reopened by 
him was made known to Congress by the submission to 
the Senate Finance Committee of copies of the War De¬ 
partment’s regulations of August 10, 1942 and of the 
sample agreement annexed thereto—see Senate Finance 
Committee Hearings, supra, pp. 16-25, 31-32.) 

Section 403(c)(4) as amended grants the Secretary the 
power to contract and makes it clear that his contracts 
shall be binding to the extent that they would be binding 
under the general law of contracts. In this respect it is 
similar to the similarly worded provisions of Section 3760 
of the Internal Revenue Code that a closing agreement in 
tax matters shall be final and conclusive and that except 
for fraud, etc., the case shall not be reopened as to the 
matters agreed upon or the agreement modified by any 
officer of the United States, and such agreement or any 
determination made in accordance therewith shall not be 
annulled, modified, set aside or disregarded in any suit. 
With respect to an agreement made under these provisions 
of the internal revenue laws, the Circuit Court of Appeals 
for the Fifth Circuit said in Walker v. Alamo Foods, 16 F. 
2d 694, at 697: 

“The matters which were in controversy between 
the parties to the compromise before it was made are 
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not subject to be reopened if the compromise was bind¬ 
ing on the parties, and the question, whether it was 
binding is determined by rules applicable to contracts 
generally.” 

And the rules of contract law have been applied to 
agreements on tax matters exactly as they would be applied 
to any other form of agreement Thus, in Joyce v. Gentsch, 
141 F. 2d 891, the taxpayer signed a Waiver of Restric¬ 
tions on Assessments and agreed to pay and paid a specific 
amount, $50,822.30, on a proposed deficiency of $224,187.91; 
but because there had not been stricken out from the 
form the provision that the execution of the Waiver did 
not preclude the assertion of a further deficiency, it was 
held that there was no binding agreement and that the 
taxpayer could sue to recover for an overpayment of in¬ 
come tax. The Court said at 141 F. 2d, at 895: 

“In the instant case, the Government was not bound 
by the waiver agreement; not only because of a lack 
of authority from the Secretary of the Treasury for 
its execution, but also because by its very terms, an 
intention not to bind the Government to a final settle¬ 
ment was manifest The right to assess a further 
deficiency was expressly reserved. The waiver agree¬ 
ment was, therefore, entirely lacking in essential 
mutuality.” 

The August 7, 1942 agreement constituted a settlement 
(in fact the agreement refers to “the settlement herein 
made”—Jt. App. 33) that was to be final unless re¬ 
opened. The finality of the agreement was expressly made 
subject to reopening on the happening of certain con¬ 
tingencies. Once the renegotiation was reopened and a 
unilateral determination made, the force of the agreement 
as a settlement was destroyed. The settlement lacked 
mutuality once the Government decided, as it could, to 
collect more money unilaterally, and the settlement then 
ceased to be a mutually binding agreement. 
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It is a general principle of contract law that where 
parties have made a lump sum settlement they cannot retain 
the benefits of the settlement agreement and recover for 
specific items that were within the scope of the settlement 
but were not included in the calculations that led to the 
settlement agreement. As a matter of contract law, such 
a settlement agreement must either stand in its entirety 
or must be reopened in its entirety and the parties remitted 
to their underlying rights outside the agreement 
Thus, in Armour v. Renaker, 202 Fed. 901, the parties 
had had extended business dealings and after presenting 
claims and cross-claims to each other made a settlement 
agreement under which complainant paid defendants $1,500. 
Later it appeared that complainant had omitted from its 
figures a $4,900 item for which it was entitled to credit 
from defendants and that defendants at the time of the 
settlement knew of this mistake of complainant Plaintiff 
sued in equity to have the settlement surcharged with this 
$4,900 and for judgment against defendants for this amount. 
The Circuit Court of Appeals for the Sixth Circuit dis¬ 
missed the bill, saying, 202 Fed. at 902: 

“This was not the case of a mere mistake in figures 
where the parties were settling an account according 
to some exact methods of computation. The matters 
in dispute on both sides were largely or wholly un¬ 
liquidated and incapable of liquidation by an account¬ 
ant. They involved estimates of expenses and of 
damages, and the only settlement possible was by 
‘lump sum’ methods. It is found as a fact by the 
District Judge, and is obvious enough, that the de¬ 
fendants would not have made the settlement on the 
basis which they did, if modified by the sum of this 
mistake. If complainant’s account and demand had 
been rectified and increased by this sum, defendants 
might or might not have made some further con¬ 
cessions than they did make. No one knows. In such 
a situation we think it is very clear that the settlement 
cannot be merely surcharged and then enforced . If 
it made a decree on this theory, the court would be 
making, for the parties, a contract which they never 
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made, and which it is not likely they ever would have 
made. When a dispute of such a character is com¬ 
promised and settled, and when one party is acting 
under a material mistake of fact, and the other party 
knows of such mistake and keeps silent, the party 
who is misled by the mistake is entitled (no other 
conditions forbidding) to have the settlement vacated 
and the parties restored to their original situation; 
but that is the extent of his right, and that was the 
extent of complainant’s right to relief in this case.” 

See, also, Clark v. Bowen, 63 U. S. 270, 22 How. 270, 
where one of the defendants annulled the effect of a settle¬ 
ment and it was held that the plaintiffs could sue on the 
original cause of action. 

We are not asking this Court or the Tax Court to set 
aside, modify or annul the August 7, 1942 agreement. 
We are only asking that the Court take cognizance of the 
fact that this has been accomplished by the Under Secre¬ 
tary himself. The Under Secretary has himself reopened 
the renegotiation and unilaterally determined matters that 
otherwise would have been closed by agreement. That his 
reopening of the renegotiation also reopened the agree¬ 
ment is clear not only as a matter of contract law but is 
shown also by the Under Secretary’s letter of March 26, 
1945 which says the following concerning the agreement: 

“ • • • the text • • • clearly indicates that you not 
only agreed to make the refund therein provided but 
also agreed, in the event there were any substantial 
variance between the estimatd profits and the actual 
profits for the last six months of the year, to the re¬ 
opening of the agreement and the conducting of nego¬ 
tiations with respect to such variance. 

“The fact that such variance did exist led to the re¬ 
opening of the agreement * * # ” (Jt. App. 121; 
emphasis ours). 

The Renegotiation Act provision for Tax Court jurisdic¬ 
tion of “a determination • • • not embodied in an agree¬ 
ment” is in terms as applicable to the case of a unilateral 
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determination made after an agreement has been opened 
as it is to the case of a unilateral determination made in 
the absence of agreement. When Congress was first con¬ 
sidering amending the Renegotiation Act to provide for 
Tax Court review it was first provided that such review 
should be had of all determinations, whether or not such 
determination was embodied in an agreement with the 
contractor. The minority report of the Senate Finance 
Committee objected to this provision but objected solely 
because it provided for a redetermination of closed agree¬ 
ments. Thus, this part of the minority report is headed 
“Court Review of Closed Agreements” and states: 

“More than 99 percent of all completed renegotia¬ 
tion cases have been settled by such voluntary agree¬ 
ments. These agreements have been treated as final 
by the Government and by the contractors. They have 
given the contractors the assurance that they would 
not later be required to refund additional amounts 
under the statute. • • • 

“The courts would be swamped with petitions to re¬ 
view these closed voluntary agreements. * * * 

“The necessity of duplicating the completed work 
in the thousands of cases already settled would surely 
impede the renegotiation officials in carrying on cur¬ 
rent renegotiations.” (Sen. Rept. No. 627, Part 2, 78th 
Cong., 1st Sess., to accompany H. R. 3687, pp. 10-11, 
12-13—emphasis ours.) 

The recommendation of the minority report of the Senate 
Finance Committee was adopted into the law as ultimately 
enacted in § 403(e) (2) of the Act. Since the only objec¬ 
tion that had been made was to the redetermination of 
closed agreements, it seems clear that § 403(e) (2) as en¬ 
acted permits redeterminations in situations like the in¬ 
stant one, where there has been an agreement which pro¬ 
vides for a reopening of the renegotiation and where the 
renegotiation has been reopened and a unilateral deter¬ 
mination has been made. Congress, in fact, as we have 
shown above, had been aware at the time of the October 
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21, 1942 amendments, of the practice of the Secretaries 
to make agreements which were not final and which pro¬ 
vided for the reopening of the renegotiation; in the light 
of this knowledge of Congress there can be no donbt that 
all that was intended to be excluded from the scope of Tax 
Court jurisdiction was a closed agreement. 

The Tax Court in its opinion stressed the last provision 
of the agreement, that it “ shall be binding upon the under¬ 
signed and upon the War Department, and shall remain 
in full force and effect notwithstanding any interpreta¬ 
tion, amendment or disposition” of the Renegotiation Act. 
This provision was obviously intended to give the agree¬ 
ment binding force as an agreement, that is, to give it such 
degree of finality as was contemplated by its terms. It 
obviously was not intended to contradict the specific provi¬ 
sions of the agreement as to the reopening of the renegotia¬ 
tion, and there is no indication of any intent in this provi¬ 
sion to have the agreement a binding one even after the 
reopening of the renegotiation. Such an intent, were it 
present, would in any event be unenforceable, for the 
agreement after reopening lacked the elements of an en¬ 
forceable contract. The clause operates to make the agree¬ 
ment a final agreement only if it became a final agreement 
by its terms. 

The agreement having been set aside, and a unilateral 
determination having been made which can be interpreted 
as a determination of excessive profits under the Act for 
the 1942 fiscal year, the Tax Court had jurisdiction to 
redetermine de novo petitioner’s excessive profits for the 
1942 fiscal year. 
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POINT in 

The Court of Appeals has jurisdiction to review the 
decisions of the Tax Court and should reverse the same 
and remand the cause to the Tax Court for redetermina¬ 
tion of petitioner’s excessive profits de novo , in accord¬ 
ance with the Renegotiation Act. 

That this Court has jurisdiction to review the Tax 
Court decision in the instant case has been established by 
the decisions of this Court in U. S. Electrical Motors v. 
Jones, 80 App. D. C. 329, 153 F. 2d 134, and in Warner 
& Swasey Co. v. Board of Directors, Reconstruction Finance 
Cory., 83 App. D. C. 339, 170 F. 2d 164. 

In U. S. Electrical Motors v. Jones, supra, a contractor 
filed a petition with the Tax Court for a redetermination 
of excessive profits under the Renegotiation Act, which 
petition the Tax Court dismissed for lack of jurisdiction 
on the ground that it had been filed more than 90 days 
after the date of the unilateral determination. Petitioner 
sought a review by this Court under Section 1141(a) of the 
Internal Revenue Code, which respondent opposed on the 
ground that exclusive jurisdiction was in the Tax Court 
and that there could not be any review of any act of the 
Tax Court in a renegotiation case. This Court held that 
the Tax Court’s exclusive jurisdiction was to determine 
the amount of excessive profits and that on other matters, 
such as the question of the Tax Court’s own jurisdiction, 
in renegotiation cases, the Court of Appeals has power 
to review under the general provisions of 1141(a) of the 
Internal Revenue Code. The correctness of the Tax Court 
decision depended on the date of the order, which was not 
clear on its face. This Court stated that the matter was 
too important to be decided on mere motion on the plead¬ 
ings as the Tax Court had done, and that testimony should 
have been taken to ascertain the true date of the deter¬ 
mination. The Tax Court order was reversed and the 
case remanded for further proceedings. 
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In Warner & Swasey Co. v. Board of Directors, Recon¬ 
struction Finance Corp., supra, there had been a unilateral 
determination that petitioner had excessive profits under 
contracts with certain subsidiaries of the Reconstruction 
Finance Corporation. The subsidiaries had been dissolved 
and their powers transferred to the Reconstruction Finance 
Corporation. Petitioner, being in doubt as to who should 
be named as party respondent in the Tax Court proceeding, 
filed its petition against several named respondents. The 
Tax Court on the Government’s motion dismissed the peti¬ 
tion against all parties except “Board of Directors of 
Reconstruction Finance Corporation.” Petitioner brought 
the case to this Court, which held that the order of the 
Tax Court was erroneous and that the correct party re¬ 
spondent was the Reconstruction Finance Corporation and 
not its Board of Directors. Accordingly, the Tax Court 
order was reversed and the case remanded to that court 
with instructions to dismiss the proceedings as to all the 
respondents except the Reconstruction Finance Corpora¬ 
tion. 

There can be no doubt under the above cases that the 
instant decision of the Tax Court should be reversed and 
the case remanded with instructions to the Tax Court to 
proceed to exercise its jurisdiction and make a redeter¬ 
mination de novo of petitioner’s excessive profits for its 
1942 fiscal year. 

Where an appellate court reverses a lower court or 
tribunal for failure to exercise a power solely lodged with 
it or for exercising such power improperly, the appellate 
court frequently, for the sake of avoiding further appeals, 
itself defines the proper scope of the exercise of the power 
of the lower court or tribunal. 

See, e.g., Paine v. St. Paul Union Stockyards Co., 35 F. 
2d 624, where defendant moved for a new trial on the 
ground that the Court had misled it by its rulings into 
not producing certain written evidence, and the Trial Court 
denied the motion on the ground that it had no power 
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to grant a new trial under such circumstances. The Cir¬ 
cuit Court of Appeals for the Eighth Circuit reversed 
and gave full instructions as to how the Trial Court 
should weigh the problem in exercising the power to grant 
a new trial, which the appellate court held that the Trial 
Court had under the circumstances. See, also, Herrum v. 
American Bridge Co., 167 Fed. 930, where the Trial Court 
held that it did not have power to amend the pleadings 
so as to indicate that the defendant was the New Jersey 
corporation of that name and not the New York corpora¬ 
tion of that name; the Circuit Court of Appeals for the 
Sixth Circuit recognized that the right to grant an amend¬ 
ment was a discretionary power of the lower Court, but 
that the failure to exercise the discretion was an error 
of law, and the appellate court reversed and remanded 
with instructions to grant plaintiff’s application. 

In Securities and Exchange Commission v. Chenery 
Corp., 318 U. S. 80, the Supreme Court disapproved a 
Securities and Exchange Commission plan of reorganiza¬ 
tion of affiliated corporations under the Public Utility 
Holding Company Act. Under the plan, stock acquired 
by officers of the holding company in the course of the 
reorganization was not permitted to participate on equal 
footing with other stock. The Commission had based its 
approval on what it found to be a general rule of law and 
equity on the impropriety of stock acquisition by insiders. 
The Supreme Court, in holding that the Commission’s 
order of approval should be set aside, held that the Com¬ 
mission erred in its finding that such stock acquisition 
could be forbidden or discriminated against under general 
principles of law. The Court indicated clearly, however, 
for the purpose of the future guidance of the proceedings, 
that the Commission as a matter of administrative policy 
could adopt such a rule in the exercise of its special ad¬ 
ministrative competence. 

In the instant case, the power of this Court to instruct 
is clear, since it has full appellate jurisdiction over all 
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questions other than that of the amount of excessive 
profits. 

It is respectfully submitted that the decision of the Tax 
Court dismissing the proceeding for lack of jurisdiction 
should be reversed and the case be remanded to the Tax 
Court with instructions that the Tax Court has jurisdic¬ 
tion to redetermine de novo petitioner’s excessive profits 
for its 1942 fiscal year. 

Respectfully submitted, 

Eugene Daniel Powers, 
Attorney for Petitioner on Review, 
135 William Street, 

New York, N. Y. 

Henry Epstein, 

Edwin D. Hays, 

James M. Grossman, 

of Counsel. 
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APPENDIX 

Relevant Portions of Statutes Involved 

The Renegotiation Act of 1942 is Section 403 of the Sixth 
Supplemental National Defense Appropriation Act, 1942 
(C. 247, 56 Stat. 245), approved April 28, 1942, as amended 
by Section 801 of the Revenue Act of 1942 (C. 619, 56 Stat. 
982), approved October 21, 1942; by the Military Appro¬ 
priation Act, 1944 (C. 185, 57 Stat. 347), approved July 1, 
1943; and by the Act of July 14,1943 (C. 239, 57 Stat. 564). 

The Renegotiation Act of 1943 is Title VII of the Rev¬ 
enue Act of 1943 (C. 63, 58 Stat. 78, U. S. C. Title 50, App., 
§ 1191) enacted February 25, 1944. The 1943 Act was en¬ 
acted in form as an amendment of Section 403 of the Sixth 
Supplemental National Defense Appropriation Act, but only 
some of its provisions were made applicable to renegotia¬ 
tions with respect to fiscal years ending on or before June 
30, 1943. Consequently, for renegotiations with respect to 
fiscal years ending on or before June 30, 1943, the perti¬ 
nent statutory provisions are the Renegotiation Act of 1942 
and those provisions of the Renegotiation Act of 1943 which 
were made retroactive or were made applicable to pro¬ 
ceedings under the Renegotiation Act of 1942. 

The relevant portions of the Renegotiation Act of 1942 
are as follows: 

“Sec. 403(a). For the purposes of this section— 

(1) The term ‘Department’ means the War Depart¬ 
ment, the Navy Department, the Treasury Department, 
the Maritime Commission, Defense Plant Corporation, 
Metals Reserve Company, Defense Supplies Corpora¬ 
tion, and Rubber Reserve Company, respectively. 

(2) In the case of the Maritime Commission, the 
term ‘Secretary’ means the Chairman of such Commis¬ 
sion, and in the case of Defense Plant Corporation, 
Metals Reserve Company, Defense Supplies Corpora¬ 
tion, and Rubber Reserve Company, the term ‘Secre¬ 
tary’ means the board of directors of the appropriate 
corporation. 
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(3) The terms ‘renegotiate’ and ‘renegotiation’ in¬ 
clude the refixing by the Secretary of the Department 
of the contract price. 

(4) The term ‘excessive profits’ means any amount 
of a contract or subcontract price which is found as 

a result of renegotiation to represent excessive profits.” 

• ••••• 

“Sec. 403(c). (1) Whenever, in the opinion of the 
Secretary of a Department, the profits realized or likely 
to be realized from any contract with such Depart¬ 
ment, or from any subcontract thereunder whether or 
not made by the contractor, may be excessive, the Sec¬ 
retary is authorized and directed to require the con¬ 
tractor or subcontractor to renegotiate the contract 
price. When the contractor or subcontractor holds two 
or more contracts or subcontracts the Secretary in his 
discretion, may renegotiate to eliminate excessive 
profits on some or all of such contracts and subcon¬ 
tracts as a group without separately renegotiating the 
contract price of each contract or subcontract. 

(2) Upon renegotiation, the Secretary is authorized 
and directed to eliminate any excessive profits under 
such contracts or subcontract 

(i) by reductions in the contract price of the con¬ 
tract or subcontract or by other revision in its terms; 
or 

(ii) by withholding, from amounts otherwise due 
to the contractor or subcontractor, any amount of such 
excessive profits; or 

(iii) by directing a contractor to withhold for the 
account of the United States, from amounts otherwise 
due to the subcontractor, any amount of such excessive 
profits under the subcontract; or 

(iv) by recovery from the contractor or subcon¬ 
tractor, through repayment, credit or suit, of any 
amount of such excessive profits actually paid to him; 
or 

(v) by any combination of these methods, as the 
Secretary deems desirable. The Secretary may bring 
actions on behalf of the United States in the appro¬ 
priate courts of the United States to recover from such 
contractor or subcontractor, any amount of such ex¬ 
cessive profits actually paid to him and not withheld 
or eliminated by some other method under this sub- 
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section. The surety under a contract or subcontract 
shall not be liable for the repayment of any excessive 
profits thereon. All money recovered by way of repay¬ 
ment or suit under this subsection shall be covered into 
the Treasury as miscellaneous receipts. 

(3) In determining the excessiveness of profits re¬ 
alized or likely to be realized from any contract or 
subcontract, the Secretary shall recognize the prop¬ 
erly applicable exclusions and deductions of the char¬ 
acter which the contractor or subcontractor is allowed 
under Chapter 1 and Chapter 2 E of the Internal Rev¬ 
enue Code. In determining the amount of any exces¬ 
sive profits to be eliminated hereunder the Secretary 
shall allow the contractor or subcontractor credit for 
Federal income and excess profits taxes as provided 
in Section 3806 of the Internal Revenue Code. 

(4) Upon renegotiation pursuant to this section, the 
Secretary may make such final or other agreements 
with a contractor or subcontractor for the elimination 
of excessive profits and for the discharge of any lia¬ 
bility for excessive profits under this section, as the 
Secretary deems desirable. Such agreements may 
cover such past and future period or periods, may 
apply to such contract or contracts of the contractor 
or subcontractor, and may contain such terms and con¬ 
ditions, as the Secretary deems advisable. Any such 
agreement shall be final and conclusive according to its 
terms; and except upon a showing of fraud or mal¬ 
feasance or a wilful misrepresentation of a material 
fact, 

(i) such agreement shall not be reopened as to 
the matters agreed upon, and shall not be modified by 
any officer, employee, or agent of the United States; 
and 

(ii) such agreement and any determination made 
in accordance therewith shall not be annulled, modi¬ 
fied, set aside, or disregarded in any suit, action, or 
proceeding.” 


(6) This subsection (c) shall be applicable to all 
contracts * * * hereafter • • * and * # * heretofore 
made, • • • unless 

(i) final payment pursuant to such contract * * * 
was made prior to April 28, 1942. • • • 
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“Sec. 403(g). If any provision of this section or 
the application thereof to any person or circumstance 
is held invalid, the remainder of the section and the 
application of such provision to other persons or cir¬ 
cumstances shall not be affected thereby.” 


The relevant portions of the Renegotiation Act of 1943 
are as follows: 

“Sec. 403(a). For the purposes of this section— 

(1) The term ‘Department’ means the War Depart¬ 
ment, the Navy Department, the Treasury Department, 
the Maritime Commission, the War Shipping Adminis¬ 
tration, Defense Plant Corporation, Metals Reserve 
Company, Defense Supplies Corporation, and Rubber 
Reserve Company, respectively. 

(2) In the case of the Maritime Commission, the 
term ‘Secretary’ means the Chairman of such Commis¬ 
sion, in the case of the War Shipping Administration, 
the term ‘Secretary’ means the Administrator of such 
Administration, and in the case of Defense Plant Cor¬ 
poration, Metals Reserve Company, Defense Supplies 
Corporation, and Rubber Reserve Company, the term 
‘Secretary’ means the board of directors of the appro¬ 
priate corporation. 

(3) The terms ‘renegotiate’ and ‘renegotiation’ in¬ 
clude a determination by agreement or order under 
this section of the amount of any excessive profits. 

(4) (A) The term ‘excessive profits’ means the por¬ 
tion of the profits derived from contracts with the De¬ 
partments and subcontracts which is determined in 
accordance with this section to be excessive. In deter¬ 
mining excessive profits there shall be taken into con¬ 
sideration the following factors: 

(i) efficiency of contractor, with particular regard 
to attainment of quantity and quality production, re¬ 
duction of costs and economy in the use of materials, 
facilities, and manpower; 

(ii) reasonableness of costs and profits, with par¬ 
ticular regard to volume of production, normal pre- 
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war earnings, and comparison of war and peacetime 
products; 

(iii) amount and source of public and private 
capital employed and net worth; 

(iv) extent of risk assumed, including the risk 
incident to reasonable pricing policies; 

(v) nature and extent of contribution to the war 
effort, including inventive and developmental contribu¬ 
tion and cooperation with the Government and other 
contractors in supplying technical assistance; 

(vi) character of business, including complexity 
of manufacturing technique, character and extent of 
subcontracting, and rate of turn-over; 

(vii) such other factors the consideration of which 
the public interest and fair and equitable dealing may 
require, which factors shall be published in the regu¬ 
lations of the Board from time to time as adopted. 

(B) The term ‘profits derived from contracts 
with the Departments and subcontracts’ means the ex¬ 
cess of the amount received or accrued under such con¬ 
tracts and subcontracts over the costs paid or incurred 
with respect thereto. Such costs shall be determined 
in accordance with the method of cost accounting regu¬ 
larly employed by the contractor in keeping his books, 
but if no such method of cost accounting has been em¬ 
ployed, or if the method so employed does not, in the 
opinion of the Board or, upon redetermination, in the 
opinion of The Tax Court of the United States prop¬ 
erly reflect such costs, such costs shall be determined 
in accordance with such method as in the opinion of 
the Board or, upon redetermination, in the opinion of 
The Tax Court of the United States does properly 
reflect such costs. Irrespective of the method employed 
or prescribed for determining such costs, no item of 
cost shall be charged to any contract with a Depart¬ 
ment or subcontract or used in any manner for the 
purpose of determining such cost, to the extent that 
in the opinion of the Board or, upon redetermination, 
in the opinion of The Tax Court of the United States, 
such item is unreasonable or not properly chargeable 
to such contract or subcontract. Notwithstanding any 
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other provisions of this section, all items estimated to 
be allowable as deductions and exclusions under Chap¬ 
ters 1 and 2 E of the Internal Revenue Code (excluding 
taxes measured by income) shall, to the extent allocable 
to such contracts and subcontracts (or, in the case of 
the recomputation of the amortization deduction, al¬ 
locable to contracts with the Departments and sub¬ 
contracts), be allowed as items of cost, but in deter¬ 
mining the amount of excessive profits to be elimi¬ 
nated proper adjustment shall be made on account of 
the taxes so excluded, other than Federal taxes, w T hich 
are attributable to the portion of the profits which are 
not excessive.” 


“(8) The term ‘fiscal year’ means the taxable year 
of the contractor or subcontractor under Chapter 1 of 
the Internal Revenue Code. 

(9) The terms ‘received or accrued’ and ‘paid or 
incurred’ shall be construed according to the method 
of accounting employed by the contractor or subcon¬ 
tractor in keeping his books.” 


“Sec. 403(c). (1) Whenever, in the opinion of the 
Board, the amounts received or accrued under con¬ 
tracts with the Departments and subcontracts may re¬ 
flect excessive profits, the Board shall give to the con¬ 
tractor or subcontractor, as the case may be, reason¬ 
able notice of the time and place of a conference to 
be held with respect thereto. The mailing of such 
notice by registered mail to the contractor or subcon¬ 
tractor shall constitute the commencement of the rene¬ 
gotiation proceeding. At the conference, which may 
be adjourned from time to time, the Board shall en¬ 
deavor to make a final or other agreement with the 
contractor or subcontractor with respect to the elim¬ 
ination of excessive profits received or accrued, and 
with respect to such other matters relating thereto as 
the Board deems advisable. Any such agreement, if 
made, may, with the consent of the contractor or sub¬ 
contractor, also include provisions with respect to the 
elimination of excessive profits likely to be received or 
accrued. If the Board does not make an agreement 
with respect to the elimination of excessive profits re- 
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ceived or accrued, it shall issue and enter an order 
determining the amount, if any, of such excessive 
profits, and forthwith give notice thereof by registered 
mail to the contractor or subcontractor. In the ab¬ 
sence of the filing of a petition with The Tax Court 
of the United States under the provisions of and within 
the time limit prescribed in subsection (e) (1), such 
order shall be final and conclusive and shall not be 
subject to review or redetermination by any court or 
other agency. The Board shall exercise its powers 
with respect to the aggregate of the amounts received 
or accrued during the fiscal year (or such other period 
as may be fixed by mutual agreement) by a contractor 
or subcontractor under contracts with the Departments 
and subcontracts, and not separately with respect to 
amounts received or accrued under separate contracts 
with the Departments or subcontracts, except that the 
Board may exercise such powers separately with re¬ 
spect to amounts received or accrued by the contractor 
or subcontractor under any one or more separate con¬ 
tracts with the Department or subcontracts at the re¬ 
quest of the contractor or subcontractor. Whenever 
the Board makes a determination with respect to the 
amount of excessive profits, whether such determina¬ 
tion is made by order or is embodied in an agreement 
with the contractor or subcontractor, it shall, at the 
request of the contractor or subcontractor, as the case 
may be, prepare and furnish such contractor or sub¬ 
contractor with a statement of such determination, of 
the facts used as a basis therefor, and of its reasons 
for such determination. Such statement shall not be 
used in The Tax Court of the United States as proof 
of the facts or conclusions stated therein. 

(2) Upon the making of an agreement, or the 
entry of an order, under paragraph (1) by the Board, 
or the entry of an order under subsection (e) by The 
Tax Court of the United States, determining excessive 
profits, the Board shall forthwith authorize and direct 
the Secretaries or any of them to eliminate such ex¬ 
cessive profits (A) by reductions in the amounts other¬ 
wise payable to the contractor under contracts with 
the Departments, or by other revision of their terms; 
or (B) by withholding from amounts otherwise due to 
the contractor any amount of such excessive profits; 
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or (C) by directing a contractor to withhold for the 
account of the United States, from amounts otherwise 
due to a subcontractor, any amount of such excessive 
profits of such subcontractor; or (D) by recovery from 
the contractor, through repayment, credit, or suit any 
amount of such excessive profits actually paid to him; 
or (E) by any combination of these methods, as is 
deemed desirable. Actions on behalf of the United 
States may be brought in the appropriate courts of 
the United States to recover from the contractor any 
amount of such excessive profits actually paid to him 
and not withheld or eliminated by some other method 
under this subsection. The surety under a contract or 
subcontract shall not be liable for the repayment of 
any excessive profits thereon. Each contractor and 
subcontractor is hereby indemnified by the United 
States against all claims by any subcontractor on ac¬ 
count of amounts withheld from such subcontractor 
pursuant to this paragraph. All money recovered in 
respect of amounts paid to the contractor from appro¬ 
priations from the Treasury by way of repayment or 
suit under this subsection shall be covered into the 
Treasury as miscellaneous receipts. Upon the with¬ 
holding of any amount of excessive profits or the credit¬ 
ing of any amount of excessive profits against amounts 
otherwise due a contractor, the Secretary shall certify 
the amount thereof to the Treasury and the appropria¬ 
tions of his Department shall be reduced by an amount 
equal to the amount so withheld or credited. The 
amount of such reductions shall be transferred to the 
surplus fund of the Treasury. In eliminating exces¬ 
sive profits the Secretary shall allow the contractor or 
subcontractor credit for Federal income and excess 
profits taxes as provided in section 3806 of the Internal 
Revenue Code. For the purposes of this paragraph 
the term ‘contractor’ includes a subcontractor.” 


“Sec. 403(e). (1) Any contractor or subcontractor 
aggrieved by an order of the Board determining the 
amount of excessive profits received or accrued by 
such contractor or subcontractor may, within ninety 
days (not counting Sunday or a legal holiday in the 
District of Columbia as the last day) after the mailing 
of the notice of such order under subsection (c) (1), 
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file a petition with The Tax Court of the United States 
for a redetermination thereof. Upon such filing such 
court shall have exclusive jurisdiction, by order, to 
finally determine the amount, if any, of such excessive 
profits received or accrued by the contractor or sub¬ 
contractor, and such determination shall not be re¬ 
viewed or redetermined by any court or agency. The 
court may determine as the amount of excessive profits 
an amount either less than, equal to, or greater than 
that determined by the Board. A proceeding before 
the Tax Court to finally determine the amount, if any, 
of excessive profits shall not be treated as a proceed¬ 
ing to review the determination of the Board, but shall 
be treated as a proceeding de novo. For the purposes 
of this subsection the court shall have the same powers 
and duties, insofar as applicable, in respect of the 
contractor, the subcontractor, the Board and the Sec¬ 
retary, and in respect of the attendance of witnesses 
and the production of papers, notice of hearings, hear¬ 
ings before divisions, review by the Tax Court of de¬ 
cisions of divisions, stenographic reporting, and re¬ 
ports of proceedings, as such court has under sections 
1110, 1111, 1113, 1114, 1115 (a), 1116, 1117 (a), 1118, 
1120, and 1121 of the Internal Revenue Code in the case 
of a proceeding to redetermine a deficiency. In the 
case of any witness for the Board or Secretary, the fees 
and mileage, and the expenses of taking any deposi¬ 
tion shall be paid out of appropriations of the Board 
or Department available for that purpose, and in the 
case of any other witnesses, shall be paid, subject to 
rules prescribed by the court, by the party at whose 
instance the witness appears or the deposition is taken. 
The filing of a petition under this subsection shall not 
operate to stay the execution of the order of the Board 
under subsection (c) (2). 

(2) Any contractor or subcontractor (excluding 
a subcontractor described in subsection (a) (5) (B)) 
aggrieved by a determination of the Secretary made 
prior to the date of the enactment of the Revenue Act 
of 1943, with respect to a fiscal year ending before 
July 1, 1943, as to the existence of excessive profits, 
which is not embodied in an agreement with the con¬ 
tractor or subcontractor, may, within ninety days (not 
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counting Sunday or a legal holiday in the District of 
Columbia as the last day) after the date of the en¬ 
actment of the Revenue Act of 1943, file a petition with 
The Tax Court of the United States for a redeter¬ 
mination thereof, and any such contractor or subcon¬ 
tractor aggrieved by a determination of the Secretary 
made on or after the date of the enactment of the 
Revenue Act of 1943, with respect to any such fiscal 
year, as to the existence of excessive profits, which 
is not embodied in an agreement with the contractor 
or subcontractor, may, within ninety days (not count¬ 
ing Sunday or a legal holiday in the District of Co¬ 
lumbia as the last day) after the date of such deter¬ 
mination, file a petition with The Tax Court of the 
United States for redetermination thereof. Upon such 
filing such court shall have the same jurisdiction, 
powers, and duties, and the proceeding shall be sub¬ 
ject to the same provisions, as in the case of a petition 
filed with the court under paragraph (1), except that 
the amendments made to this section by the Revenue 
Act of 1943 which are not made applicable as of April 
28, 1942, or to fiscal years ending before July 1, 1943, 
shall not apply.” 

“Section 403(g). If any provision of this section or 
the application thereof to any person or circumstance 
is held invalid, the remainder of the section and the 
application of such provision to other persons or cir¬ 
cumstances shall not be affected thereby.” 


“Sec. 403 (1). This section may be cited as the ‘Re¬ 
negotiation Act/ ” 

The above quoted provisions of the 1943 Renegotiation 
Act are all part of subsection (b) of Section 701 of the 
Revenue Act of 1943. Section 701(d) of the Revenue Act 
of 1943 provides: 

“The amendments made by subsection (b) shall be 
effective only with respect to the fiscal years ending 
after June 30, 1943, except that (1) the amendments 
inserting subsections (a) (4) (C), (a) (4) (D), 
(i) (1) (C), (i) (1) (D), (i) (1) (F), (i) (3), and 
(1) in section 403 of the Sixth Supplemental National 
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Defense Appropriation Act, 1942, shall be effective as 
if such amendments and subsections had been a part 
of section 403 of such Act on the date of its enact¬ 
ment, and (2) the amendments adding subsection (d) 
and (e) (2) to section 403 of such Act shall be effective 
from the date of the enactment of this Act.” 

Sections 1141 and 1142 of the Internal Revenue Code 
(53 Stat. 164-165, as amended by 56 Stat. 957, and 62 
Stat. 991; U. S. C. Title 26 §1141 and 1142) provide as 
follows: 

“Sec. 1141. Courts of Review. 

(a) Jurisdiction.—The courts of appeals shall have 
exclusive jurisdiction to review the decisions of the 
Tax Court, except as provided in Section 1254 of Title 
28 of the United States Code, in the same manner 
and to the same extent as decisions of the district 
courts in civil actions tried without a jury; and the 
judgment of any such court shall be final, except that 
it shall be subject to review by the Supreme Court 
of the United States upon certiorari, in the manner 
provided in Section 1254 of Title 28 of the United 
States Code. 

(b) Venue.— 

(1) In General.—Except as provided in para¬ 
graph 2, such decisions may be reviewed by the Circuit 
Court of Appeals for the circuit in which is located 
the collector’s office to which was made the return 
of the tax in respect of which the liability arises or, 
if no return was made, then by the United States Court 
of Appeals for the District of Columbia. 

(2) By Agreement.—Notwithstanding the provi¬ 
sions of paragraph 1, such decisions may be reviewed 
by any circuit court of appeals, or the United States 
Court of Appeals for the District of Columbia, which 
may be designated by the Commissioner and the tax¬ 
payer by stipulation in writing. 

(3) Application of Subsection.—This subsection 
shall be applicable to all decisions of the Board ren¬ 
dered on and after May 10, 1934, and section 1002 of 
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the Revenue Act of 1926, 44 Stat. 110, as in force prior 
to May 10, 1934, shall be applicable to such decisions 
rendered prior thereto, except that paragraph 2 of 
this subsection may be applied to any such decision 
rendered prior to May 10, 1934. 

(c) Powers.— 

(1) To affirm, modify, or reverse.—Upon such re¬ 
view, such courts shall have power to affirm or, if the 
decision of the Board is not in accordance with law, 
to modify or to reverse the decision of the Board, with 
or without remanding the case for a rehearing, as 
justice may require. 

(2) To make rules.—Such courts are authorized 
to adopt rules for the filing of the petition for review, 
the preparation of the record for review, and the con¬ 
duct of proceedings upon such review. 

(3) To require additional security.—Nothing in 
section 1145 shall be construed as relieving the peti¬ 
tioner from making or filing such undertakings as the 
court may require as a condition of or in connection 
with the review. 

(4) To impose damages.—The Circuit Court of 
Appeals, the United States Court of Appeals for the 
District of Columbia, and the Supreme Court shall 
have power to impose damages in any case where the 
decision of the Board is affirmed and it appears that 
the petition was filed merely for delay. 

Sec. 1142. Petition for Review\ 

The decision of the Board rendered after February 
26, 1926 (except as provided in subdivision (j) of sec¬ 
tion 283 and in subdivision (h) of section 318 of the 
Revenue Act of 1926, 44 Stat. 65, 83, relating to hear¬ 
ings before the Board prior to February 26, 1926) 
may be reviewed by a Circuit Court of Appeals, or the 
United States Court of Appeals for the District of 
Columbia, as provided in section 1141, if a petition 
for such review is filed by either the Commissioner 
or the taxpayer within three months after the decision 
is rendered, or, in the case of a decision rendered on 
or before June 6, 1932, within six months after the 
decision is rendered.” 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 10292 

Maguibe Industries, Incorporated, petitioner 

v. 

The Secretary of War, respondent 

ON PETITION TO REVIEW ORDER OF THE TAX COURT OF THE 

UNITED STATEB 

BRIEF FOB RESPONDENT 


counterstatement op the case 

The petition herein seeks review of an order of the Tax 
Court entered on January 31, 1949 (Jt. App. 154), dismissing 
for lack of jurisdiction a petition under Section (e) (2) of the 
Renegotiation Act (50 U. S. C. App. 1191 (e) (2)). The case 
involves (1) a final agreement between petitioner and respond¬ 
ent, dated August 7, 1942, whereby petitioner bound itself to 
return to the Government $6,000,000 in order to adjust peti¬ 
tioner’s profits on contracts with the Government for the period 
from June, 1939, through October, 1942; (2) a provision of 
that agreement authorizing respondent to reopen the rene¬ 
gotiation in the event that petitioner’s actual profits from 
May 1,1942, to October 31,1942, varied substantially from the 
estimates for that period upon which the agreement of August 
7,1942, was in part based, with the proviso that such reopen¬ 
ing was to relate only to the variance, if any; and (3) respond¬ 
ent’s exercise of the reserved right to reopen and his determina- 

(l) 
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tion, after renegotiation as to the variance, that an additional 
refund of $750,000 was due from petitioner to the Government 
(Jt. App. 27-38, 44-47). The Tax Court held that it had no 
jurisdiction under Section (e) (2) of the Renegotiation Act to 
make a de novo redetermination either as to the $6,000,000 pe¬ 
titioner had agreed to pay and had paid under the agreement 
of August 7, 1942, or as to the sum of $750,000 determined by 
respondent to be additional excessive profits for the period 
from May 1 to October 31, 1942 (Jt. App. 144-154). After 
denial on March 15,1949, of its motion for rehearing by the Tax 
Court (Jt. App. 157), petitioner filed its petition for review by 
this Court on March 29,1949 (Jt. App. 159). 

A. The facts and the proceedings below 

Petitioner, Maguire Industries, Incorporated (whose name, 
until 1944, was Auto-Ordnance Corporation) has engaged 
principally in the development and sale of Thompson .45 
caliber submachine guns, which it sold to the United States 
Government before and during our participation in World War 
II (Jt. App. 108). For the calendar years 1936-1938 and for 
the period from January 1,1939 to October 31,1939, 1 petitioner 
operated at a net loss, having, as of the last-mentioned date, 
a cumulative deficit of $3,084,384 (Jt. App. 107,108). There¬ 
after, petitioner’s profits were: for its fiscal year ending Oc¬ 
tober 31,1940, $4,129,606; for its fiscal year ending October 31, 
1941, $8,682,269; and for its fiscal year ending October 31,1942, 
“not less than $7,977,019 and # * * not more than 
$8,482,544” (Jt. App. 84, 107). 

Within a few days after the enactment of the original Rene¬ 
gotiation Act (Act of April 28,1942), respondent opened nego¬ 
tiations with petitioner for the purpose of adjusting the latter’s 
contract prices and profits (Jt. App. 129). As a result of these 
negotiations, the parties entered into a written agreement, 
dated August 7, 1942 (Jt. App. 30-44), the purpose of which 
was agreed and recited as “being specifically to reduce income 
realized, or likely to be realized, by the undersigned [peti- 

1 Beginning November 1, 1939, petitioner has operated on the basis of a 
fiscal year ending October 31 (Jt. App. 106). 
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tioner] for the fiscal year 1942, to a point which would have 
the effect of adjusting profits realized by the undersigned on 
contracts with the United States of America since June, 1939” 
(Jt. App. 33). To accomplish this purpose the agreement 
provided: 

1. That petitioner should return to the United States 
$6,000,000 “of the aggregate contract prices provided 
for in [four enumerated] contracts * * *, repre¬ 
senting profits realized, or likely to be realized, by the 
undersigned during the fiscal year ending October 31, 
1942” (Jt. App. 30). 

2. That petitioner should return to the United States 
a sum of approximately $875,000, this amount having 
been paid to petitioner in excess of reduced prices which 
petitioner had proposed on May 15,1942, and which re¬ 
spondent in effect accepted by the agreement. 

3. That petitioner should furnish to respondent, on or 
before April 1, 1943, a statement of the actual results 
of its operations from May 1, 1942, to October 31,1942, 
the agreement being of necessity based on estimates for 
that period. 

4. That the agreement should “be binding upon the 
undersigned and upon the War Department, and 
* * * remain in full force and effect notwithstand¬ 
ing any interpretation, amendment or disposition of 
[the original Renegotiation Act]” (Jt. App. 33), and 
should “be deemed a final determination of the profits 
realized, or likely to be realized,” by petitioner for its 
fiscal year ending October 31, 1942, subject to the right 
of respondent: 

(a) “To reopen the renegotiation in his discretion” 
within 60 days after petitioner’s submission of its state¬ 
ment of actual operations for the period from May 1, 
1942, to October 31,1942, if that statement showed re¬ 
sults “substantially at variance with the estimates for 
said period upon which said finding is based * * * 
but such negotiation shall relate only to such variance, 
if any; and 
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“(b) To reopen the renegotiation in his discretion 
at any time hereafter if in his opinion the undersigned 
in the course thereof has furnished any false informa¬ 
tion” (Jt. App. 32). 

As required by the agreement, petitioner, after the close of 
its 1942 fiscal year, submitted to respondent figures showing 
the results of its actual operations from May 1, 1942, to Octo¬ 
ber 31, 1942. Finding that these figures varied substantially 
from the estimates contained in the agreement, respondent 
exercised his right “to reopen the renegotiation as provided” 
in the agreement (Jt. App. 119). Protracted negotiations be¬ 
tween the parties proved unsuccessful, and, in a letter dated 
March 26, 1945, respondent notified petitioner that he had, 
“therefore, made a unilateral determination that $750,000 of 
the profits realized by you during the last six months of your 
fiscal year ended 31 October 1942 represent excessive profits 
which should be eliminated in accordance with the provisions 
of the agreement executed by your company and the Govern¬ 
ment under date of August 7,1942” (Jt. App. 120). Respond¬ 
ent's letter pointed out that the existence of a variance had 
<( led to the reopening of the agreement and ultimately to the 
determination that the company should make an additional 
refund of $750,000 with respect to such variance” (Jt. App. 
121). A similar statement appeared in respondent's unilateral 
determination (Jt. App. 27). 

Within the time allowed, petitioner filed with the Tax Court 
its petition for a redetermination (Jt. App. 1). That Court, 
relying upon both the agreement of August 7, 1942, and the 
Renegotiation Act’s commands that such agreements “shall not 
be reopened as to the matters agreed upon” and “shall not be 
annulled, modified, set aside, or disregarded in any suit, ac¬ 
tion, or proceeding^ Sec. (c) (4), added by the Act of October 
21, 1942, infra, p. at), rejected petitioner’s contention that it 
had jurisdiction to redetermine the amount of petitioner's ex¬ 
cessive profits for the entire period covered by the agreement. 
The Tax Court held, in addition, that respondent’s unilateral 
determination of $750,000 additional excessive profits for the 
period May 1, 1942 to October 31, 1942, whether “made in 
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accordance” with the agreement or not, could not be “tom 
from its contractual accompaniment” so as to come within the 
■class of redeterminations that Court is authorized to make 
(Jt. App. 144-152). Accordingly, the petition was dismissed 
for lack of jurisdiction. Four judges dissented, three joining 
in an opinion (Jt. App. 152-154) which expresses the view, not 
that the matters concluded by the agreement of August 7,1942 
were open for redetermination by the Tax Court, but that there 
was jurisdiction as to respondent’s unilateral determination 
of $750,000 additional excessive profits. 

B. The questions presented 

1. Whether despite the agreement of August 7,1942, declared 
by the parties to be ‘"binding” and a “final determination,” the 
Tax Court had power to redetermine de novo petitioner’s ex¬ 
cessive profits for the period covered by that agreement. 

2. Assuming the correctness of the Tax Court’s negative 
answer to the first question, a further question is presented 
by the fact that respondent exercised his right to reopen the 
renegotiation as to any substantial variance between estimated 
and actual profits for the period from May 1 to October 31, 
1942, and subsequently made a unilateral determination that 
this variance required an additional refund by petitioner of 
$750,000. This remaining question is: Whether respondent’s 
unilateral determination conferred upon the Tax Court juris¬ 
diction to redetermine de novo the amount of petitioner’s addi¬ 
tional excessive profits resulting from the variance between 
petitioner’s estimated and actual business for the period from 
May 1 to October 31, 1942. 

STATUTES INVOLVED 

Pertinent portions of the Renegotiation Act are set forth in 
the Appendix, infra, pp. 2S^-3 

SUMMARY OP ARGUMENT 

I. The Tax Court, apparently unanimous on this point, was 
clearly correct in holding that it lacked jurisdiction to redeter¬ 
mine de novo the entire amount of petitioner’s excessive profits 
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for the period covered by the Agreement of August 7, 1942 * 
The agreement, adjusting profits for a period of more than 
three years, settled finally, and beyond respondent's power to 
make any modification, that petitioner had excessive profits 
of $6,000,000 on the basis of the figures agreed to by the parties. 
Of the figures upon which the agreement was based, those for 
the last six months were estimates; the rest were actual figures, 
finally determined, and subject to no change. Accordingly, 
providing for the possibility that the actual figures for the last 
six months might be substantially larger or smaller than the 
estimates, the agreement reserved to respondent the right to 
reopen the renegotiation, but only in the event of, and with 
respect to, such a variance. Thus, except for a possible in¬ 
crease or decrease due to a variance between the estimates and 
the actual figures, petitioner’s excessive profits were finally 
determined by the agreement. 

The Renegotiation Act, requiring a result which would other¬ 
wise follow as a matter of contract law, prohibits any modifica¬ 
tion or alteration of the agreement, whether by one of the 
parties or by the courts. Section (c) (4) of the Act, creating 
express authority for the making of “final or other agreements,” 
declares that any “such agreement shall be final and conclusive 
according to its terms * * Respondent was precluded 
by this provision from reopening the agreement “as to the 
matters agreed upon,” and the statute interdicted the annul¬ 
ment, modification, setting aside, or disregard of the agreement 
“in any suit, action, or proceeding.” Moreover, Section (e) 
(2) of the Renegotiation Act, creating the Tax Court’s juris¬ 
diction to make a redetermination, limits that jurisdiction to 
“a determination * * * not embodied in an agree¬ 
ment * * Whether or not the Tax Court had jurisdic¬ 
tion over the unilateral determination of $750,000 in additional 
excessive profits, that Court would have flouted the prohibitions 
of the Renegotiation Act had it assumed jurisdiction over any¬ 
thing more. 

* Arnndell, J., dissented without an opinion from the views of the 
majority below (Jt App. 152). He did not express an opinion on the- 
minority view which accepted the holding of the majority in this respect. 
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Respondent’s reopening of the renegotiation, for the limited 
purpose permitted by the agreement, did not endow the Tax 
Court with jurisdiction to redetermine matters concluded by 
the agreement. Even if respondent had attempted to violate 
the agreement, an assumption contrary to the facts of this 
ease, the Tax Court would have lacked power to make the 
broad redetermination petitioner sought. 

II. Respondent’s determination that the variance between 
petitioner’s actual figures and the estimates for May 1-October 

31, 1942 showed additional excessive profits of $750,000 was 
made in accordance with the agreement and was, therefore, 
beyond the Tax Court’s jurisdiction. The agreement, executed 
with reference to the original Renegotiation Act, contemplated 
such a unilateral determination and reserved no right of review 
by the Tax Court or any other court. In the absence of bad 
faith on the respondent’s part, his unilateral determination 
was not subject to revision in the courts. Made “in accord¬ 
ance with” the agreement, it was specifically immunized by 
Section (c) (4) of the Renegotiation Act, against annulment 
or modification “in any suit, action, or proceeding.” And 
Section (e) (2), conferring Tax Court jurisdiction with re¬ 
spect to determinations “not embodied in an agreement,” read 
in the light of its legislative history and in combination with 
Section (c) (4), excludes determinations like the present one 
made pursuant to an agreement. 

ABGUMENT 

In reaching their agreement of August 7, 1942, petitioner 
and respondent agreed upon figures and all other relevant 
matters covering a period of more than three years (Jt. App. 

32, 34-37). For only six months of the period in question, 
they employed estimates. On the basis of all the figures be¬ 
fore them, they agreed that petitioner should refund to the 
Government the sum of $6,000,000. They further agreed that, 
if their estimates of future costs and earnings were substantially 
inaccurate, further renegotiation could take place with respect 
to the variance. With this as the only presently relevant ex¬ 
ception, the agreement was not subject to reopening. The fact 
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that an adjustment of the type anticipated in the agreement 
was made affords no basis for nullifying the agreement in any 
respect. The only thing left open for further renegotiation 
was the possible increase or decrease in petitioner’s excessive 
profits resulting from a variance between the estimates and the 
actual figures. If the Tax Court had any jurisdiction at all, 
it did not extend beyond the power to make a redetermination 
with respect to this variance. And, as the Tax Court held, 
such a redetermination appears to be barred by the terms of 
the agreement read against the jurisdictional limitations in the 
Renegotiation Act. 

I 

The Tax Court correctly held that it lacked jurisdiction to re¬ 
determine de novo petitioner’s excessive profits for the pe¬ 
riod from June, 1939, to October 31,1942 

A. The agreement of August 7, 1942, expressly and unambiguously bound 
the parties; its clear language refutes the contention that respondent’s 
right to reopen as to a substantial variance between estimated and actual 
profits for the period May 1 to October 31, 1942, wag a right to set the 
agreement aside 

At the outset of this discussion, it should be emphasized that 
the agreement of August 7,1942, was by its terms designed to 
adjust petitioner’s profits for a period of more than three years, 
from June, 1939, through October, 1942 (Jt. App. 32-33). 
Petitioner, while it refers to the agreement as “a renegotiation 
of petitioner’s 1942 fiscal year profits” (Br. 17), necessarily 
"assumes” (Br. 18) that the agreement had its clearly de¬ 
clared purpose of functioning as a three-year adjustment. Pe¬ 
titioner’s "profits realized, or likely to be realized,” in its 1942 
fiscal year, merely served as the source of the refunds designed 
to adjust profits for a three-year period. This understanding, 
amply clear from the agreement itself, was reiterated in an an¬ 
nouncement by petitioner to its stockholders following the 
agreement (Jt. App. 131). Now, petitioner suggests, because 
the parties sensibly provided for a variance from the estimates 
for the last six of the forty months to which the agreement re¬ 
lated, their final agreement as to figures which were known and 

• 

could not change may somehow be set aside. We believe that 
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petitioner’s argument for undoing the consequences of its exe¬ 
cuted agreement is effectively destroyed by the simple terms 
of that agreement. 

After some three months of negotiations, petitioner and re¬ 
spondent executed their agreement of August 7,1942. By that 
date petitioner had submitted information respecting its profits 
since June 1939, and the parties had before them petitioner’s 
actual figures for the six months ending April 30,1942 (Jt. App. 
32, 34-37). Having resolved, however, to adjust petitioner’s 
profits “from June 1939, to the end of the fiscal year 1942 
[October 31, 1942]” (Jt. App. 33), they incorporated in their 
agreement estimated figures covering petitioner’s operations 
for the period from May 1,1942, to October 31,1942 (Jt. App. 
34-37). They could, of course, have omitted from their agree¬ 
ment the period with respect to which only estimates were 
available, leaving that period for later renegotiation. Alter¬ 
natively, they could have agreed that, regardless of any di¬ 
vergence between the estimates and the actual figures, the 
amount of profits petitioner should return would be determined 
finally and unalterably on the basis of the estimates. They 
chose, instead, to leave open the possibility of upward or down¬ 
ward (cf. Pet. Br. 18) adjustment of petitioner’s refund to the 
Government in the event that their estimates were substan¬ 
tially inaccurate. But these estimates constituted the only 
figures underlying the agreement which were subject to change. 
All the other figures were past, final, known, and agreed upon. 

And so the agreement was expressly declared to be “binding 
upon” both of the parties (Jt. App. 33), a “final determination 
of the profits realized, or likely to be realized, by the [peti¬ 
tioner]” during its 1942 fiscal year (Jt. App. 32), subject to 
respondent’s right to “reopen the renegotiation in his discre¬ 
tion” if there was a substantial variance between the estimates 
and the actual figures for the period from May 1 to October 
31,1942. In the single sentence reserving this right to reopen 
the renegotiation, the right was unambiguously qualified by 
the declaration that “such negotiation shall relate only to such 
variance, if any” (Jt. App. 32). The plain, and only possible, 
reference of the words “such negotiation” in the qualifying 
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clause just quoted is to the reopened renegotiation provided for 
earlier in the sentence. The language of this reopening provi¬ 
sion affords no basis for the suggestion that respondent could do 
more than reopen the renegotiation as to the variance. While 
petitioner’s understanding of this language could not alter its 
clear legal effect, it is noteworthy that petitioner, prior to this 
litigation, understood the reopening provision to mean what it 
said. In its “Annual Report to Stockholders” of March 15, 
1944 (Jt. App. 135-136) petitioner announced: 

The agreement was deemed a final determination of 
profits for the fiscal year 1942, with the proviso that the 
Under Secretary of War could reopen the renegotiation 
proceedings in the event of substantial variance between 
estimated and actual results of operations for the last 
six months of the year, but only with respect to such 
variance. [Italics supplied.] 

Given the clear language of their agreement, clearly under¬ 
stood, we think it obvious as a matter of simple contract law 
that neither petitioner nor respondent could thereafter call 
upon the Tax Court, or any other court, to alter their 
obligations. 

Had the parties intended that their entire agreement would 
be subject to revision by respondent, it is inconceivable that 
they would have termed it “final” and “binding” subject to a 
single sharply defined exception. Indeed, the War Depart¬ 
ment’s practice in renegotiation illustrates the obvious propo¬ 
sition that appropriate language would have been available 
if finality had not been intended. In its “Principles, Policy, 
and Procedure to be Followed in Renegotiation (August 10, 
1942)” (printed in Hearings before the Committee on Finance, 
United States Senate, on Sec. JfiS of Public Law Numbered 
528, 77th Cong., 2d sess., pp. 16-32), the War Department 
Price Adjustment Board directed {Hearings, supra, at 22): 

If further negotiations are contemplated before the 
company receives a clearance under the statute for the 
period under consideration, the agreement will not be 
final, but in that event must contain a provision sub¬ 
stantially as follows: 
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‘‘This agreement is not final and is made without 
prejudice to the determination of any excessive profits 
realized, or likely to be realized, by the undersigned 
* * * upon subsequent final renegotiation * # *J r 
On the other hand, if the company is to have a clear¬ 
ance for the period under consideration, it must execute 
a final agreement, a skeleton form of which is attached 
hereto as “Exhibit E.” 

Turning to the recommended form in “Exhibit E,” we find 
{Hearings, supra, at 32) a form of paragraph closely resembling 
the provision involved in the present controversy, stating that 
the agreement “shall be deemed a final determination * * * 
subject to the right of the Under Secretary of War * * * 
to reopen the renegotiation in his discretion * * # if the 

actual figures * * * prove to be materially at variance 
with the estimates on which the finding herein was based 

• « * 33 3 

Petitioner suggests no valid reason why the parties could not 
validly and enforceably contract as they did. Confronted with 
the uncertainties of modem business, heightened in the present 
case by the war situation in which the agreement was executed, 
contracting parties frequently find it desirable to leave for 
later determination or modification some portion of their con¬ 
tracts. Cf. United States v. Swift <& Co., 270 U. S. 124, 139- 
141 ; In re KeUett Aircraft Corporation, 173 F. 2d 689 (C. A. 
3); Beech Aircraft Corporation v. Ross, 155 F. 2d 615 (C. A. 
10). Thus, collective-bargaining contracts frequently pro¬ 
vide for reopening of wage provisions, leaving remaining por¬ 
tions of the contract in force. See Prentice-Hall, Union Con¬ 
tracts and Collective Bargaining Practice {Labor Equipment — 
VoL 4), par. 53,457. Standard Form 23 for Government con¬ 
struction contracts provides in Article 3 that changes in the 
drawings and specifications may be made by the contracting 
officer and that “equitable adjustments” in the contract price 
on account of such changes are to be made by such officer and 
settled finally on appeal to the head of the department con- 

1 The quoted provision did not contain the limitation written into the 
present agreement that, upon reopening, “such negotiation shall relate only 
to such variance, if any.” 
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cemed. See 41 CFR § 12.23. Such a provision has been en¬ 
forced by the Supreme Court with no suggestion that its pres¬ 
ence invalidated the contract in which it appeared. United 
States v. Callahan Walker Co., 317 U. S. 56. Cf. United States 
v. Blair, 321 U. S. 730; United States v. Beuttas, 324 U. S. 768; 
United States v. Joseph A. Holpuch Co., 328 U. S. 234. 

The foregoing analogies serve to illustrate a point which 
nas never been in doubt—that parties can contract intelligently 
by providing for modifications or adjustments upon specified 
contingencies without reducing their entire agreements to nul¬ 
lities. Even where a provision for future modification is not 
itself enforceable, it does not follow that the unmodified con¬ 
tract may be avoided. 4 In re Kellett Aircraft Corpora - 
tion, supra. This is sufficiently demonstrated in the case 
of Queensboro Farm Products, Inc. v. State, 262 App. Div. 
426, 29 N. Y. S. 2d 563, affirmed, 287 N. Y. 797, 40 N. E. 2d 
1017, upon which petitioner relies (Br. 20-21). There, in a 
contract for delivery by the claimant of milk to a state institu¬ 
tion, it was provided that, if an order were issued fixing the 
price claimant paid to farmers for the milk, the “Division of 
Standards and Purchase may in its discretion permit an ad¬ 
justment of the price paid for milk delivered in accordance with 
such contract, so that such price will not be out of proportion 
to the terms of the official price regulations.” A price-fixing 
order was issued, but no price adjustment was made. In a suit 
by claimant for increased compensation, the adjustment pro¬ 
vision was held to be unenforceable, the court finding that the 
administrative official had not exceeded the discretion vested 
in him by the contract. But this did not mean that the con¬ 
tract for delivery of milk became unenforceable. On the con¬ 
trary, it meant that claimant was bound to the contract price 
which it had received and which the court refused to alter. To 
the same effect, see Beech Aircraft Corporation v. Ross, supra. 

We submit that petitioner and respondent could agree and 
did agree to a final determination, covering profits for a period 
of more than three years, subject only to respondent’s limited 

4 For discussion of petitioner's contention that the reopening provision 
in the instant agreement was “too vague to be enforceable” (Br. 20)—a 
contention which we believe to be wholly without merit—see pp. 20-22, infra. 
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right to reopen the agreement with respect to any variance 
between estimates and actual figures for the last six months of 
that period. In order to assert jurisdiction over the matters 
finally agreed upon, the Tax Court would have had to nullify 
the agreement. : 


B. The Renegotiation Act, enforcing the parties’ intention, prohibits any' 
modification or alteration of the agreement 

By the Act of October 21,1942 (Sec. 801, 56 Stat. 798, 982) 
the original Renegotiation Act was amended, effective April 
28,1942, to provide in Section (c) (4): , 

Upon renegotiation pursuant to this section, the 
Secretary may make such final or other agreements with 
a contractor or subcontractor for the elimination of ex¬ 
cessive profits and for the discharge of any liability for 
excessive profits under this section, as the Secretary’ 
deems desirable. Such agreements may cover such past 
and future period or periods, may apply to such contract 
or contracts of the contractor or subcontractor, and may 
contain such terms and conditions, as the Secretary 
deems advisable. Any stick agreement shall be final 
and conclusive according to its terms; and except upon 
a showing of fraud or malfeasance or a wilful misrepre¬ 
sentation of a material fact, (i) such agreement shall not 
be reopened as to the matters agreed upon, and shall not 
be modified by any officer, employee, or agent of the 
United States; and (ii) such agreement and any deter¬ 
mination made in accordance therewith shall not be 
annulled, modified, set aside, or disregarded in any suit, 
action, or proceeding. [Italics added.] 

This statute is so clear as to leave no possible basis for peti¬ 
tioner’s contention that the Tax Court had jurisdiction to re- 

• - - , 

determine de novo its 1942 excessive profits—or, more ac¬ 
curately, to readjust petitioner’s profits for the period from 
June 1939, through October 1942. 

■ — < r f - .i ' • i , • .( 

As petitioner points out (Br. 27), Section (c) (4) was added 
to the Renegotiation Act in order to erase any possible doubt 
as to the power of authorized officials to make final, binding 


I 
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agreements in renegotiating contractors. The section effec¬ 
tively accomplishes its purpose. It says that “Any such agree¬ 
ment [any ‘final or other’ agreement] shall be final and con¬ 
clusive according to its terms * * Applied to the case 
at bar, this means, at the very least, that the matters not sub¬ 
ject to reopening were final. The statute goes on to forbid 
reopening of “matters agreed upon” by any “officer * * * 
of the United States * * meaning for present purposes 
that respondent, had he wished to do so, could not legally have 
reopened the renegotiation with respect to anything beyond the 
variance for the period from May 1 to October 31, 1942. Fi¬ 
nally, “such agreement and any determination made in ac¬ 
cordance therewith shall not be annulled, modified, set aside, or 
disregarded in any suit, action, or proceeding.” 5 Leaving for 
later discussion (Point II infra) the question whether the Tax 
Court had jurisdiction to redetermine petitioner’s additional 
excessive profits from May 1 to October 31, 1942, that Court 
would clearly have flouted the last-quoted prohibition had it 
undertaken to redetermine anything more. 

The general prohibition against judicial disregard of bi¬ 
lateral renegotiation agreements was specifically incorporated 
in the statute conferring upon the Tax Court jurisdiction over 
unilateral determinations of excessive profits. Section (e) (2) 
of the Renegotiation Act (added by the amendatory Act of 
February 25, 1944, 58 Stat. 21, 78, infra, p. at), upon which 
petitioner relies, expressly limits the Tax Court’s jurisdiction 
to “a determination * * * not embodied in an agreement 
with the contractor * * In this case, the determina¬ 
tion that petitioner should refund $6,000,000 of its 1942 profits 
was “embodied in an agreement.” The only unilateral deter¬ 
mination was respondent’s finding that petitioner’s profits in 
excess of estimates for the period May 1-October 31, 1942 
required an additional refund of $750,000. This finding may 
or may not fall within the jurisdiction of the Tax Court (cf. 


'Because it is of no relevance, we omit from consideration here the 
statute’s exception for “fraud or malfeasance or a wilful misrepresentation 
of a material fact * * Similarly, we have not discussed in this brief 
respondent’s right to reopen the agreement of August 7, 1942, “if in his 
opinion the [petitioner] has in the course thereof furnished any false 
information.’’ 
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Point II infra). But the figures agreed upon, not subject to 
reopening, clearly do not.® ; 

C. In view of the language of the agreement and of the prohibition in 
Section (c) (4) of the Renegotiation Act, nothing that respondent did or 
night have done could have the effect of creating Tax Court jurisdiction 
over matters finally agreed upon 

Petitioner argues (Br. 12, 18, 28) that the agreement of 
August 7,1942, was final and binding so long as respondent did 
not exercise his right to reopen with respect to the variance. 
Once this limited right was exercised, petitioner insists, the 
agreement became a nullity. The groundlessness of this posi¬ 
tion may be sharply suggested by supposing that respondent 
had reopened as to the variance upon a finding that the actual 
figures were substantially below the estimates. In this case, 
as petitioner points out (Br. 18), respondent would presumably 
have returned to petitioner a portion of the $6,000,000 there¬ 
tofore refunded to the Government as excessive profits. The 
logical conclusion of petitioner’s argument is that this refund 
to it would have provided the occasion for a de novo redeter¬ 
mination of all its excessive profits, while the Government’s 
retention of the $6,000,000, without reopening the agreement 
or making a refund, would have prevented such a redetermina¬ 
tion. Without laboring this extraordinary possibility further,, 
we submit that respondent’s actual determination upon reopen¬ 
ing, or any other action he might have taken, provided no basis 
upon which the Tax Court could ignore the agreement or the 
statutory limits upon its jurisdiction. 

Summarized in its own language, petitioner’s argument for 
disregarding the terms of its agreement is as follows (Br. 30): 

• ’ » * • ' ’ • • . 4 • ■ J 4 ' v • 

We are not asking this Court or the Tax Court to set 
aside, modify, or annul the August 7, 1942, agreement. 
We are only asking that the Court take cognizance of 
the fact that this has been accomplished by the Under 
Secretary himself. 

* For discussion of the legislative history of Section (e) (2), a history 
which merely corroborates the conclusion compelled by the plain statutory 
language, see pp. 23-25, infra. 

8672C9—49-3 
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But an examination of the record in this case demonstrates 
conclusively the inaccuracy of petitioner’s assertion that re¬ 
spondent set aside or modified or annulled the agreement. 
Moreover, even if respondent had purported or attempted to do 
so, such unauthorized action could not have the effect of con¬ 
ferring jurisdiction upon the Tax Court. 

The documents dealing with the reopening of the renegotia¬ 
tion show that respondent did only what the agreement em¬ 
powered him to do—reopened because of and with respect to 
the variance between the estimates and the actual figures for 
the period from May 1 to October 31, 1942. On May 7, 1943, 
after receipt of petitioner’s actual figures for the period in 
question, the War Department informed petitioner of the re¬ 
opening in a letter reading in part as follows (Jt. App. 119): 

Since the actual figures with respect to the result of 
actual operations from May 1,1942 to October 31,1942 
were substantially at variance with the estimates for 
said period upon which the finding in the renegotiation 
agreement was based, the Under Secretary of War has 
exercised his right, pursuant to said renegotiation agree¬ 
ment, to reopen the renegotiation as provided therein. 
[Italics added.] 

On March 1,1945, petitioner was notified (Jt. App. 44-45) that 
the War Department Price Adjustment Board had affirmed a 
finding “that an additional refund of $750,000 must be made 
by the company in order to eliminate excessive profits for the 
company’s 1942 fiscal year.” In a letter dated March 26,1945, 
announcing his unilateral determination of the same date, the 
Under Secretary of War wrote to petitioner as follows (Jt. 
App. 120-121): 

/•“ # * I have * * * made a unilateral deter- 

• 

mination that $750,000 of the profits realized by you dur¬ 
ing the last six months of your fiscal year ending 31 
October 1942 represent excessive profits which should be 
eliminated in accordance with the provisions of the 
agreement executed by your company and the Govern¬ 
ment under date of August 7,19Jf2. * # * 
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# * * There does not seem to have been any mis¬ 
take of law involved in the execution of the agreement, 
the text of which clearly indicates that you not only 
agreed to make the refund therein provided but also 
agreed, in the event that there were any substantial 
variance between the estimated profits and the actual 
profits for the last six months of the year, to the re¬ 
opening of the agreement and the conducting of nego¬ 
tiations with respect to such variance. 

The fact that such a variance did exist led to the re¬ 
opening of the agreement and ultimately to the determi¬ 
nation that the company should make an additional 
refund of $750,000 with respect to such variance. 
[Italics added.] 


Finally, in his unilateral determination of March 26, 1945 (Jt. 
App. 27-30), the Under Secretary of War again stated that 
there had been a substantial variance between the estimates 
and petitioner’s actual operations for the period May 1 to Octo¬ 
ber 31, 1942 (Jt. App. 27); that the renegotiation had been 
“duly reopened according to the terms of said agreement and 
further negotiations * * * undertaken” (Jt. App. 27-28); 
that renegotiation had “taken place between the Under Secre¬ 
tary of War and the Contractor, pursuant to the provisions of 
the Act and said agreement, for the purpose of eliminating cer¬ 
tain of the profits realized by the Contractor during the period 
from May l, 19I& to October 31, 19J&” (Jt. App. 28; italics 
added); and that the Under Secretary had found and deter¬ 


mined: 


That $750,000 of the profits realized by the Contractor 
during the period from May 1,1942 to October 31,1942, 
under its contracts and subcontracts subject to renego¬ 
tiation, pursuant to the provisions of the Act and said 
agreement, are excessive. .0$. 

That said sum of $750,000 so determined to be ex¬ 
cessive is in addition to the sums otherwise specified to 
be returned by the Contractor under said agreement and 
is hereinafter referred to as “additional excessive 
profits”. [Jt. App. 29.] 
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Petitioner concedes (Br. 23) that the foregoing order “does 
not in direct words purport to be a finding for the whole 1942 
fiscal year.” Reading the order in the context of the agreement 
and the limitations of the Renegotiation Act, it is impossible to 
perceive how it could purport in indirect or any other kind of 
words to do more than respondent was authorized to do. As we 
have seen (pp. 8-13, supra), respondent had bound himself not 
to attempt any new finding for the whole fiscal year, reserving 
only the right to determine whether any decrease or increase 
in petitioner’s excessive profits resulted from a divergence be¬ 
tween estimates and actual figures for the last half of that year. 
Of course, this decrease or increase would have the effect of 
changing the amount of petitioner’s total refund to the Gov¬ 
ernment. It by no means follows that either respondent or the 
Tax Court had the power to ignore the agreement and make 
new findings regarding the entire basis of that refund. Only 
the variance was subject to respondent’s right to make a new 
determination; had there been no variance, respondent would 
have lacked the right to require any additional refund from 
petitioner. The Tax Court, assuming its power to make a re- 
determination was as broad as respondent’s power to make a 
unilateral determination, could not, under the agreement and 
the Act, have asserted any broader jurisdiction. 

Even if respondent had attempted to violate the agreement 
and the Act by making a unilateral determination as to matters 
finally agreed upon, the Tax Court would have lacked power to 
violate the agreement and the Act by redetermining such mat¬ 
ters. Sums withheld from petitioner in violation of the agree¬ 
ment would have been recoverable in a suit on its contracts. 
Suits against petitioner to recover sums not allowed undfer the 
agreement would have failed. But, as the Tax Court pointed 
out (Jt. App. 151-152), neither type of suit would have been 
within its limited jurisdiction. Cf. Commissioner v. Gooch 
Co., 320 U. S. 418, 420, 421-422; Tyson v. Commissioner of 
Internal Revenue, 66 F. 2d 160,162 (C. A. 7), certiorari denied, 
292 U. S. 657. Nor does the present proceeding purport to be 
such a suit. 
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II 

Respondent’s determination that petitioner had earned $750,- 
000 in additional excessive profits, a determination made in 
accordance with the agreement of August 7, 1942, was not 
subject to the Tax Court’s power to make a de novo redeter¬ 
mination 

In the Tax Court we conceded the Court’s jurisdiction to 
make a redetermination with respect to the variance between 
petitioner’s estimated and actual profits for the period May 1- 
October 31, 1942. However, as that Court pointed out (Jt. 
App. 144, 152), this concession could not serve to create juris¬ 
diction where none existed. M. C . & L. M. Railway Co. v. 
Swan, 111 U. S. 379; United States v. Corrick, 298 U. S. 435. 
Now, having reconsidered our position in the light of the Tax 
Court’s decision, we believe that there are substantial argu¬ 
ments against the jurisdiction to redetermine petitioner’s ad¬ 
ditional excessive profits, and that the Tax Court was also cor¬ 
rect in this aspect of its decision. We propose, accordingly, to 
urge these arguments here. 

At this point it becomes important to emphasize the date 
of the agreement giving respondent the right to “reopen the 
renegotiation in his discretion,” but only with respect to the 
variance, if any. On that date, August 7, 1942, the original 
Renegotiation Act (Sec. 403 of the Sixth Supplemental 
National Defense Appropriation Act, April 28, 1942) was in 
force. The Revenue Act of 1943, which created the Tax Court’s 
jurisdiction to make de novo redeterminations, was still some 
eighteen months in the future. 7 Under the original Renego¬ 
tiation Act, respondent was empowered, where agreement with 
a contractor could not be secured, to issue a unilateral deter¬ 
mination requiring the refunding or withholding of excessive 
profits. See Lichter v. United States, 334 U. S. 742, 769, 791. 
The definition of the terms “renegotiate” and “renegotiation” 
to “include the refixing by the Secretary of the Department of 
the contract price” had been placed in the Act (Sec. 403 (a)) 
in order to insure the existence of power to make unilateral de- 

T The Revenue Act of 1943 became law on February 25,1944. 
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terminations. See 88 Cong. Rec. 3380, 3650 (Senators Mc- 
Kellar, Taft). And Section 403 (c) authorized the Secretary 
to withhold or recover sums found, as a result of renegotiation, 
to represent excessive profits. 

It was in this statutory context that the parties provided 
for reopening of the renegotiation. The agreement specifically 
referred to the Renegotiation Act (Jt. App. 33) and was under¬ 
stood by petitioner, as evidenced by a report to its stockholders 
(Jt. App. 133), to be made pursuant to the Act. While pe¬ 
titioner insists (Br. 20-21) that the reopening provision, to 
which it assented after three months of negotiation, is too vague 
to be enforceable, there is no apparent reason why this Court 
should be as ready to find the language of the agreement futile. 
The circumstances surrounding the execution of a contract— 
the time and place and purposes of the parties—have repeatedly 
served to illuminate the intent of documents far less intelligible 
than the present one. See Wiegand v. W. Bingham Co., 106 F. 
2d 546, 548 (C. A. 6), certiorari denied, 308 U. S. 627; Univer¬ 
sal Sales Corp. v. Cal. Press Mfg. Co., 20 Cal. 2d 751, 761, 128 
P. 2d 665,671-672; William C. Atwater & Co. v. Panama R. Co., 
246 N. Y. 519, 524, 159 N. E. 418, 419. Here, we believe, the 
Renegotiation Act, with reference to which the agreement was 
obviously framed, affords clear guidance as to the meaning of 
the provision in question. 

By agreeing to a reopening of the renegotiation, the parties 
must be taken to have used the term “renegotiation” in the 
sense attributed to it by the statute pursuant to which they 
were contracting. Cf. 3 Williston Contracts (rev. ed. 1936) 
1771; Restatement, Contracts, §§234, 235 (b); Langley v. 
Owens, 52 Fla. 302, 312, 42 So. 457, 460. They must have 
understood that “renegotiation” referred to a procedure under 
which, either by agreement or unilateral order, excessive profits 
could be reclaimed for the Government. Respondent, by con¬ 
cluding an agreement as to most of the matters under discus¬ 
sion, surrendered his power to issue a unilateral determination 
as to those matters. As to a sharply defined residuum—a pos¬ 
sible variance between estimates and actual profits for a portion 
of the period covered by the agreement—petitioner agreed to 
a reopening which might, and actually did, lead to a unilateral 
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determination. And it was stipulated that this agreement, 
made when redetermination, by the Tax Court was unavailable, 
would “remain in full force and effect notwithstanding any in¬ 
terpretation, amendment or disposition of [the original Rene¬ 
gotiation Act]” (Jt. App. 33). 

The circumstances and terms of the agreement lead, then, 
to the conclusion that petitioner contracted for a possible uni¬ 
lateral determination by respondent to be made in accordance 
with the agreement upon a stated condition. This conclusion, 
we submit, is infinitely more compelling than petitioner’s sug¬ 
gestion (Br. 20, 21) that the parties, laboring to agree in a 
matter involving millions of dollars, brought forth a provision 
“too vague to be enforceable,” less than “even a promise to 
come to an agreement.” Moreover, the agreement, if con¬ 
strued in accordance with our argument here, would be valid 
and enforceable as a matter of contract law, apart from the 
statutory considerations to be discussed presently. Where a 
contract for the delivery of Government supplies provided that 
the distances for which payment would be made were to be 
determined by an Army quartermaster, the Supreme Court 
held that the quartermaster’s determinations, assented to in 
advance, were final and binding in the absence of bad faith 
or error so gross as to imply bad faith. Kihlberg v. United 
States, 97 U. S. 398. The same rule was applied to a private 
construction contract where a contractor agreed that an engi¬ 
neer employed by the other party was to determine finally the 
amount of work to be paid for and the amount of compensa¬ 
tion. Martinsburg & Potomac R. R. Co . v. March , 114 U. S. 
549. See also United States v. Callahan Walker Co., 317 U. S. 
56; Plumley v. United States, 226 U. S. 545; United States v. 
Gleason, 175 U. S. 588. Similarly here, there is no reason why 
petitioner could not agree to be bound by a unilateral determi¬ 
nation of the Secretary of War, particularly since its agreement 
was made at a time when no statutory review of such a deter¬ 
mination was available. We may assume that petitioner re¬ 
served the implied right to appeal to the courts if respondent 
acted in bad faith or committed errors so extreme as to raise 
a presumption of bad faith. See Kihlberg v. United States, 
supra, at 402; Martinsburg <& Potomac R. R. Co. v. March, 
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supra, at 553-554; United States v. Gleason, supra, at 602. 
But the agreement did not reserve a then nonexistent right 
to seek as of course a redetermination by the Tax Court. In 
view of the provision that the agreement was to “remain in full 
force and effect notwithstanding any interpretation, amend¬ 
ment or disposition of” the Renegotiation Act as it then read, 
petitioner would appear to be precluded from seeking such a 
redetermination now. 

This result follows, we submit, from the combined effect 
of Section (c) (4) 8 (according finality to bilateral agreements) 
and (e) (2) 9 (creating Tax Court jurisdiction to make de novo 
redeterminations with respect to determinations “not em¬ 
bodied in an agreement”) of the Renegotiation Act. We have 
stressed earlier {supra, pp. 13-14) that Section (c) (4) makes a 
bilateral agreement of the type in question “final and conclu¬ 
sive according to its terms * * *.” It also requires that 
“such agreement and any determination made in accordance 
therewith shall not be annulled, modified, set aside, or disre¬ 
garded in any suit, action, or proceeding.” (Italics added.) 
If, as we have argued, the agreement contemplated a unilateral 
determination of petitioner’s additional excessive profits, re¬ 
spondent’s finding that petitioner owed an additional refund 
of $750,000 was a “determination made in accordance” with 
the agreement. 10 As such, the statute would prevent its modi¬ 
fication in this or any other suit. 

'Added by the Act of October 21, 1942 {infra, p. if) and effective as of 
April 28,1942. jj 

* Added by the Revenue Act of 1943 (Act of February 25,1944, infra, p. 9 ). 

” Petitioner’s assertion (accepted in a statement of the Tax Court majority, 
Jt. App. 149, but rejected by the dissent, Jt. App. 152-153) that the Re¬ 
negotiation Act prohibited determinations covering less than fiscal years or 
entire contracts (Br. 25)— i. e., prohibited the only kind of determination 
respondent could have made under the agreement—is without support in 
the Act Apart from the agreement, the relevant sections of the Act (Sec¬ 
tion (c) of the Act of April 28,1942, infra, m 2^ and Section (c) (1), added 
by the Act of October 21, 1942, infra, p. A) imposed no such limitation. 
Contrast Section (c) (1), added by the Revenue Act of 1943, which directed 
that the Board created in the 1943 Act should “exercise its powers with 
respect to the aggregate of the amounts received or accrued during the 
fiscal year” unless otherwise agreed to, or requested by, the contractor. No 
simUar provision appeared in the earlier versions of the Act applying to the 
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Unless they are interpreted in this fashion, it is difficult to 
know what significance to attribute to the words “determina¬ 
tion made in accordance therewith.” Moreover, the interpre¬ 
tation we suggest is entirely consonant with the circumstances 
in which Section (c) (4) was enacted. Congress had before it 
at the time the already-established War Department policy of 
making agreements based on estimates, subject to reopening if 
the estimates varied substantially from the ultimate actual 
figures. See Hearings before the Committee on Finance , 
United States Senate, on Sec. J+03 of Public Law Numbered 
528, 77th Cong., 2d sess., p. 32. Congress was also aware that 
many factors other than bald profit figures entered into the 
determination of excessive profits—such considerations, for 
example, as the contractor’s prewar profits, the quality and 
character of production, and the degree of risk involved. See 
Hearings, supra, pp. 21-22; Lichter v. United States, 334 U. S. 
742, 777, 783. It was reasonable to suppose that, where an 
agreement was concluded, such diverse matters had been 
weighed in determining how much of any given amount of 
profits was to be denominated “excessive.” Against this back¬ 
ground, the adjustment of the amount of excessive profits upon 
which agreement had been reached, in the light of subsequent 
actual figures larger or smaller than the estimates, would be a 
relatively limited determination. Where the parties had pro¬ 
vided for such a subsequent determination in their agreement, 
it became a part of the agreement and it was appropriate to 
endow it with the same finality accorded to other aspects of 
the agreement. 

Section (e) (2), added to the Renegotiation Act by the Rev¬ 
enue Act of 1943 (Act of February 25, 1944, Sec. 701, infra, 
p. W), empowered the Tax Court to make a de novo redeter¬ 
mination at the behest of a contractor “aggrieved by a deter- 


Secretaries. The fact that fiscal year renegotiation was the “normal 
* * * method” (Pet. Br. 26) affords no support for the view that it was 
the only permissible one. In any event, petitioner’s argument on this point 
simply ignores the terms of the agreement and respondent’s statutory power 
to conclude agreements covering “such past and future period or periods” 
and containing “such terms and conditions” as he deemed advisable. Sec¬ 
tion (c) (4), added by the Act of October 21, 1942, infra, p. %3/< 

867269—19-1 
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urination of the Secretary made on or after the date of the 
enactment of the Revenue Act of 1943, with respect to 
any * * # fiscal year [ending before July 1, 1943], as to 
the existence of excessive profits, which is not embodied in an 
agreement with the contractor or subcontractor * * 

[Italics added.] Read together with Section (c) (4) of the 
Act and in the light of its legislative history, Section (e) (2) 
would appear to intend that determinations “made in accord¬ 
ance” with an agreement, as was the determination involved 
here, are to be regarded as being “embodied in an agreement” 
and hence beyond the jurisdiction of the Tax Court. 

As originally introduced, in H. R. 3687 (78th Cong., 1st sess., 
Title VII, Sec. 701 (b)), Section (e) (2) provided for redeter¬ 
mination by the Tax Court as to any determination made 
prior to the enactment of the Revenue Act of 1943 “whether or 
not such determination is embodied in an agreement with the 
contractor or subcontractor.” This provision was vigorously 
opposed by the executive departments concerned. In express¬ 
ing their opposition, the departments pointed out (Data on 
Renegotiation of Contracts , December 9, 1943, printed for use 
of the Senate Committee on Finance, p. 11): 

# * * This provision would not only create a po¬ 
tential administrative burden, which might be literally 
impossible of effective accomplishment, but might be 
construed to invalidate the bilateral character of the 
agreements in such a manner as to jeopardize the right 
of the Government to retain the refunds which have 
been made and to collect the refunds which are to be 
made thereunder. 

There might also be placed in jeopardy the provisions 
of the agreements providing for past and future price 
reductions. Many renegotiation agreements include 
clauses providing generally for the elimination of ex¬ 
cessive profits likely to be realized in the future through 
price reductions without specifying the amount of the 
reductions to be made on specific articles or contracts. 
Total reductions and refunds under such clauses may 
well represent an amount equal to or greater than the- 
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recoveries and specific price reductions referred to above. 
The proposed review of closed agreements would render 
uncertain the status of such clauses and frustrate pres¬ 
ent conscientious efforts to keep procurement on a cur¬ 
rent basis and to avoid the lengthy litigation between 
the Government and contractors such as resulted from 
the last war. 

These views were espoused by a minority of the Senate Finance 
Committee and ultimately prevailed. Attacking the provision 
for review of agreements, the Finance Committee minority 
pointed out in its Report (S. Rep. No. 627, Part 2, 78th Cong. r 
1st sess., to accompany H. R. 3687, p. 10) that the amendments 
to the Renegotiation Act of October 21, 1942 had (in Section 
(c) (4)) provided for the finality of agreements and that the 
proposed version of Section (e) (2) would wipe out the sub¬ 
stantial benefits of such finality. Practically repeating in 
terms the arguments adduced by the executive departments, 
the Report stated (at p. 11): 

* * * Many renegotiation agreements contain 
clauses providing for price reductions to eliminate ex¬ 
cessive profits likely to be realized in the future without 
specifying the amount of such reductions on specific 
articles or contracts. These reductions are estimated 
to represent over 2y 2 billion dollars. If the agreements; 
were reopened, serious questions would he presented as 
to the status of the price reductions made in accordance 
with these provisions. [Italics added.] 

As we have mentioned, these arguments proved successful. 
Section (e) (2) as enacted empowered the Tax Court to make 
redeterminations only with respect to determinations “not em¬ 
bodied in an agreement” whether such determinations had been 
made before or after enactment of the Revenue Act of 1943. 

The history of Section (e) (2) affords persuasive evidence 
that, in limiting the Tax Court’s jurisdiction to determinations 
“not embodied in an agreement,” Congress sought to leave in¬ 
tact the finality with which agreements had been clothed by 
Section (c) (4) in the Act of October 21, 1942. Congress was 
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concerned, not merely with refunds stated definitely as to 
amount in agreements, but with provisions in agreements for 
future price reductions which did not specify “the amount of 
such reductions on specific articles or contracts.” In denying 
the Tax Court’s jurisdiction over agreements, it protected 
“the status of the price reductions made in accordance with 
these provisions.” 

Additional support for this conclusion derives from the fact 
that the Revenue Act of 1943, which created the Tax Court’s 
jurisdiction, also carried forward and applied to the newly 
established War Contracts Price Adjustment Board the provi¬ 
sions of Section (c) (4) enforcing the finality of agreements. 
Thus, concurrently with the granting of Tax Court jurisdic¬ 
tion, Congress reiterated its command that any “such agree¬ 
ment and any determination made in accordance therewith 
shall not be annulled, modified, set aside, or disregarded in any 
suit, action, or proceeding.” Reading the sections together, 
the denial of jurisdiction over determinations “embodied in an 
agreement” would appear to include determinations made pur¬ 
suant to an agreement. Even if this were not so, the reasser¬ 
tion of the finality of determinations “made in accordance” 
with an agreement in “any suit, action, or proceeding” leaves 
no room for the supposition that the Tax Court was intended 
to be exempted from the command. 

CONCLUSION 

The Tax Court clearly lacked jurisdiction to redetermine 
de novo petitioner’s excessive profits for the entire period cov¬ 
ered by the agreement. Respondent’s unilateral determina¬ 
tion of $750,000 in additional excessive profits for the period 
May 1-October 31,1942, a determination contemplated by and 
made in accordance with the agreement, would also appear to 
have been beyond the Court’s jurisdiction. 

For the reasons set forth above, we respectfully submit that 
the Tax Court’s order of dismissal should be affirmed. If this 
Court should conclude, however, that the Tax Court has juris¬ 
diction with respect to respondent’s finding of $750,000 in addi¬ 
tional excessive profits, we respectfully urge that the mandate 
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should limit the Tax Court’s redetermination to the variance 
between the estimates and petitioner’s actual figures for May l r 
to October 31, 1942. 

H. G. Mori son, 

Assistant Attorney General. 
Marvin E. Frankbl, 

Attorney, Department of Justice, 

Attorneys for Respondent . 

Newell A. Clapp, 

Paul A. Sweeney, 

Julian R. Wilheim, 

Attorneys, Department of Justice, 

Of counsel. 






APPENDIX 


1. The original Renegotiation Act (Sec. 403 of the Sixth Sup¬ 
plemental National Defense Appropriation Act, April 28,1942, 
56 Stat. 226, 245) provided in pertinent part: 

Sec. 403. (a) For the purposes of this section, the 
term “Department” means the War Department, the 
Navy Department, and the Maritime Commission, re¬ 
spectively; in the case of the Maritime Commission, the 
term “Secretary” means the Chairman of such Com¬ 
mission; and the terms “renegotiate” and “renegotia¬ 
tion” include the refixing by the Secretary of the 
Department of the contract price. For the purposes of 
subsections (d) and (e) of this section, the term “con¬ 
tract” includes a subcontract and the term “contractor” 
includes a subcontractor. 

***** 

(c) The Secretary of each Department is authorized 
and directed, whenever in his opinion excessive profits 
have been realized, or are likely to be realized, from any 
contract with such Department or from any subcon¬ 
tract thereunder, (1) to require the contractor or sub¬ 
contractor to renegotiate the contract price, (2) to 
withhold from the contractor or subcontractor any 
amount of the contract price which is found as a result 
of such renegotiation to represent excessive profits, and 
(3) in case any amount of the contract price found as a 
result of such renegotiation to represent excessive profits 
shall have been paid to the contractor or subcontractor, 
to recover such amount from such contractor or sub¬ 
contractor. Such contractor or subcontractor shall be 
deemed to be indebted to the United States for any 
amount which such Secretary is authorized to recover 
from such contractor or subcontractor under this sub¬ 
section, and such Secretary may bring actions in the ap- 
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propriate courts of the United States to recover such 
amount on behalf of the United States. All amounts 
recovered under this subsection shall be covered into the 
Treasury as miscellaneous receipts. This subsection 
shall be applicable to all contracts and subcontracts here¬ 
after made and to all contracts and subcontracts here¬ 
tofore made, whether or not such contracts or subcon¬ 
tracts contain a renegotiation or recapture clause, 
provided that final payment pursuant to such contract 
or subcontract has not been made prior to the date of 
enactment of this Act. 

2. Section 801 of the Revenue Act of 1942 (Act of October 21, 
1942, 56 Stat. 798, 982) amended the original Renegotiation 
Act, effective as of April 28,1942, to provide in pertinent part: 

Sec. 403. (a) For the purposes of this section— 

(1) The term “Department” means the War Depart¬ 
ment, the Navy Department, the Treasury Department, 
and the Maritime Commission, respectively. 

***** 

(3) The terms “renegotiate” and “renegotiation” in¬ 
clude the refixing by the Secretary of the Department of 
the contract price. 

(4) The term “excessive profits” means any amount 
of a contract or subcontract price which is found as a 
result of renegotiation to represent excessive profits. 

***** 

(b) * * * 

( 4 ) . * * 

The provision for the renegotiation of the contract 
price, in the discretion of the Secretary, (i) may fix the 
period or periods when or within which renegotiation 
shall be had; and (ii) if in the opinion of the Secretary 
the provisions of the contract or subcontract are other¬ 
wise adequate to prevent excessive profits, may provide 
that renegotiation shall apply only to a portion of the 
contract or subcontract or shall not apply to performance 
during a specified period or periods and may also provide 
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that the contract price in effect during any such period 
or periods shall not be subject to renegotiation. 

(c) (1) Whenever, in the opinion of the Secretary 
of a Department, the profits realized or likely to be 
realized from any contract with such Department, or 
from any subcontract thereunder whether or not made 
by the contractor, may be excessive, the Secretary is 
authorized and directed to require the contractor or 
subcontractor to renegotiate the contract price. When 
the contractor or subcontractor holds two or more con¬ 
tracts or subcontracts the Secretary in his discretion, 
may renegotiate to eliminate excessive profits on some 
or all of such contracts and subcontracts as a group with¬ 
out separately renegotiating the contract price of each 
contract or subcontract. 

(2) Upon renegotiation, the Secretary is authorized 
and directed to eliminate any excessive profits under 
such contract or subcontract (i) by reductions in the 
contract price of the contract or subcontract, or by other 
revision in its terms; or (ii) by withholding, from 
amounts otherwise due to the contractor or subcontrac¬ 
tor, any amount of such excessive profits; or (iii) by 
directing a contractor to withhold for the account of the 
United States, from amounts otherwise due to the sub¬ 
contractor, any amount of such excessive profits under 
the subcontract; or (iv) by recovery from the contrac¬ 
tor or subcontractor, through repayment, credit or suit, 
of any amount of such excessive profits actually paid to 
him; or (v) by any combination of these methods, as 
the Secretary deems desirable. The Secretary may 
bring actions on behalf of the United States in the ap¬ 
propriate courts of the United States to recover from 
such contractor or subcontractor, any amount of such 
excessive profits actually paid to him and not withheld 
or eliminated by some other method under this subsec¬ 
tion. The surety under a contract or subcontract shall 
not be liable for the repayment of any excessive profits 
thereon. All money recovered by way of repayment or 
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suit under this subsection shall be covered into the 
Treasury as miscellaneous receipts. 

***** 

(4) Upon renegotiation pursuant to this section, the 
Secretary may make such final or other agreements with 
a contractor or subcontractor for the elimination of 
excessive profits and for the discharge of any liability 
for excessive profits under this section, as the Secretary 
deems desirable. Such agreements may cover such past 
and future period or periods, may apply to such contract 
or contracts of the contractor or subcontractor, and may 
contain such terms and conditions, as the Secretary 
deems advisable. Any such agreement shall be final 
and conclusive according to its terms; and except upon 
a showing of fraud or malfeasance or a wilful misrepre¬ 
sentation of a material fact, (i) such agreement shall not 
be reopened as to the matters agreed upon, and shall not 
be modified by any officer, employee, or agent of the 
United States; and (ii) such agreement and any deter¬ 
mination made in accordance therewith shall not be 
annulled, modified, set aside, or disregarded in any suit, 
action, or proceeding. 

***** 

(6) This subsection (c) shall be applicable to all con¬ 
tracts and subcontracts hereafter made and to all con¬ 
tracts and subcontracts heretofore made, whether or not 
such contracts or subcontracts contain a renegotiation 
or recapture clause, unless (i) final payment pursuant 
to such contract or subcontract was made prior to April 
28, 1942, or (ii) the contract or subcontract provides 
otherwise pursuant to subsection (b) or (i), or is ex¬ 
empted under subsection (i), of this section 403, or (iii) 
the aggregate sales by the contractor or subcontractor, 
and by all persons under the control of or controlling 
or under common control with the contractor or subcon¬ 
tractor, under contracts with the Departments and sub¬ 
contracts thereunder do not exceed, or in the opinion of 



32 


the Secretary concerned will not exceed, $100,000 for 
the fiscal year of such contractor or subcontractor. 

No renegotiation of the contract price pursuant to any 
provision therefor, or otherwise, shall be commenced by 
the Secretary more than one year after the close of the 
fiscal year of the contractor or subcontractor within 
which completion or termination of the contract or 
subcontract, as determined by the Secretary, occurs. 

• * • • • 

(d) The amendments made by this section shall be 
effective as of April 28,1942. 

3. Section 701 (b) of the Revenue Act of 1943 (Act of Feb¬ 
ruary 25, 1944, 58 Stat. 21, 78) further amended the Rene¬ 
gotiation Act to provide in pertinent part: 

Sec. 403. (a) For the purposes of this section— 

(1) The term “Department” means the War Depart¬ 
ment, the Navy Department, the Treasury Department, 
the Maritime Commission, the War Shipping Admin¬ 
istration, Defense Plant Corporation, Metals Reserve 
Company, Defense Supplies Corporation, and Rubber 
Reserve Company, respectively. 

• * * * * 

(3) The terms “renegotiate” and “renegotiation” in¬ 
clude a determination by agreement or order under this 
section of the amount of any excessive profits. 

(4) (A) The term “excessive profits” means the por¬ 
tion of the profits derived from contracts with the De¬ 
partments and subcontracts which is determined in 
accordance with this section to be excessive. In deter¬ 
mining excessive profits there shall be taken into con¬ 
sideration the following factors: 

(i) efficiency of contractor, with particular regard to 
attainment of quantity and quality production, reduc¬ 
tion of costs and economy in the use of materials, facil¬ 
ities, and manpower; 

(ii) reasonableness of costs and profits, with particu¬ 
lar regard to volume of production, normal pre-war 
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earnings, and comparison of war and peacetime 
products; 

(iii) amount and source of public and private capital 
employed and net worth; 

(iv) extent of risk assumed, including the risk inci¬ 
dent to reasonable pricing policies; 

(v) nature and extent of contribution to the war ef¬ 
fort, including inventive and developmental contribu¬ 
tion and cooperation with the Government and other 
contractors in supplying technical assistance; 

(vi) character of business, including complexity of 
manufacturing technique, character and extent of sub¬ 
contracting, and rate of turnover; 

(vii) such other factors the consideration of which 
the public interest and fair and equitable dealing may 
require, which factors shall be published in the regula¬ 
tions of the Board from time to time as adopted. 

* . * * * * 

(c) # * *. 

(4) For the purposes of this section the Board may 
make final or other agreements with a contractor or sub¬ 
contractor for the elimination of excessive profits and 
for the discharge of any liability for excessive profits 
under this section. Such agreements may contain such 
terms and conditions as the Board deems advisable. 
Any such agreements shall be conclusive according to its 
terms; and except upon a showing of fraud or mal¬ 
feasance or a willful misrepresentation of a material 
fact, (A) such agreement shall not for the purposes of 
this section be reopened as to the matters agreed upon, 
and shall not be modified by any officer, employee, or 
agent of the United States, and (B) such agreement and 
any determination made in accordance therewith shall 
not be annulled, modified, set aside, or disregarded in 

any suit, action, or proceeding. 

***** 

(e) * * * . 

(2) Any contractor or subcontractor (excluding a 
subcontractor described in subsection (a) (5) (B)) ag- 
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grieved by a determination of the Secretary made prior 
to the date of the enactment of the Revenue Act of 1943, 
with respect to a fiscal year ending before July 1,1943, as 
to the existence of excessive profits, which is not em¬ 
bodied in an agreement with the contractor or subcon¬ 
tractor, may, within ninety days (not counting Sunday 
or a legal holiday in the District of Columbia as the last 
day) after the date of the enactment of the Revenue Act 
of 1943, file a petition with The Tax Court of the United 
States for a redetermination thereof, and any such con¬ 
tractor or subcontractor aggrieved by a determination of 
the Secretary made on or after the date of the enactment 
of the Revenue Act of 1943, with respect to any such 
fiscal year, as to the existence of excessive profits, which 
is not embodied in an agreement with the contractor or 
subcontractor, may, within ninety days (not counting 
Sunday or a legal holiday in the District of Columbia as 
the last day) after the date of such determination, file a 
petition with The Tax Court of the United States for a 
redetermination thereof. Upon such filing such court 
shall have the same jurisdiction, powers, and duties, and 
the proceeding shall be subject to the same provisions, as 
in the case of a petition filed with the court under para¬ 
graph (1), except that the amendments made to this sec¬ 
tion by the Revenue Act of 1943 which are not made 
applicable as of April 28, 1942, or to fiscal years ending 
before July 1,1943, shall not apply. 
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Httxfrii States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 10292 

Maguire Industries, Incorporated, 

Petitioner, 

v. 

The Secretary of War, 

Respondent. 

PETITIONER’S REPLY BRIEF 


Comment on Respondent’s Counterstatement 

of the Case 

No factual issues are involved in this case. Nevertheless, 
respondent has chosen to recite a counterstatement of the 
case, without challenging the accuracy of petitioner's state¬ 
ment. The counterstatement contains many inaccuracies, 
some of the more substantial of which are as follows: 

1. On page 1 of his brief, respondent has characterized 
the agreement of August 7, 1942, as a “final” agreement. 
The agreement (Jt. App. 32) clearly provides that its 
finality is subject to a specific condition and the undis¬ 
puted facts are that the condition occurred. 

2. On page 1 of his brief, respondent has stated that 
the agreement of August 7, 1942, giving the right to re¬ 
spondent to reopen the renegotiation in the event of the 
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occurrence of a variance between actual and estimated 
results provided that “such reopening was to relate only 
to the variance, if any”. 

Much of respondent’s argument is premised on this 
inaccurate recital of the language of the agreement, which 
contained no such limitation on any reopening. The lan¬ 
guage actually used was “such negotiation shall relate only 
to such variance, if any”. Respondent has attempted to 
substitute the word “reopening” for the word “negotiation”. 

The same errors occur in respondent’s statement of the 
questions presented. Thus, on page 5 of his brief, in 
posing the first question, respondent characterizes the 
agreement of August 7,1942 as “binding” and “final” when 
the undisputed fact is that the agreement was a conditional 
one. 

Similarly, respondent frames his second question by 
referring to “the fact that respondent exercised his right 
to reopen the renegotiation as to any substantial variance 
between estimated and actual profits for the period from 
May 1 to October 31, 1942, and subsequently made a 
unilateral determination that this variance required an 
additional refund by petitioner of $750,000”. 

The facts are quite different. Respondent did not exer¬ 
cise a right to reopen the renegotiation “as to any substan¬ 
tial variance”. The agreement of August 7, 1942, granted 
no such right. Respondent’s right, which he exercised, 
was to reopen the entire renegotiation (not a part of it) 
in the event a substantial variance occurred (Jt. App. 32). 
This right he exercised (Jt. App. 119, 27-30). Since re¬ 
spondent’s statement of the case and argument is premised 
in very large part on the incorrect use of words with 
definite statutory meaning, and the substitution of words 
which are not synonomous, the following glossary of terms 
may be helpful: 

Renegotiate and Renegotiation was defined by the 
first Renegotiation Act, April 28, 1942, Section 
403(a) as including “the refixing by the Secretary 
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of the Department of the contract price”. The pur¬ 
pose of the refixing was to eliminate excessive profits 
(Section 403(c)). 

The amendment of October 21,1942, continued the 
original definition. The Revenue Act of 1943 (Sec¬ 
tion 701), sometimes called the Renegotiation Act of 
1943, provided the following definition: “403(a)(3). 
The terms ‘renegotiate’ and ‘renegotiation’ include 
a determination by agreement or order under this 
section of the amount of any excessive profits.” 

Negotiate and Negotiation. These words are not used 
in any form in the Act as originally legislated or 
subsequently amended and therefore have no statu¬ 
tory meaning in the renegotiation process. The com¬ 
mon uses of the words are “to bargain”, “to hold 
intercourse or treat with a view to coming to terms 
on some matter”, and “the process of bargaining”, 
et cetera. 

Excessive Profits. This term is not defined in the 
April 28, 1942 Act although reference is made to 
the term throughout the Act, and the Supreme Court 
of the United States, in the case of Lichter v. United\ 
States, 334 U. S. 742, found the term to have a definite 
statutory meaning as “more than reasonable”. 

By the amendment to Section 403(a)(4) made 
October 21, 1942, the term “excessive profits” was 
defined as the “amount of a contract or subcontract 
price which is found as a result of renegotiation to 
represent excessive profits”. 

The Renegotiation Act of 1943 (Revenue Act of 
1943) provided a further definition of “excessive 
profits” as follows: “Section 403(a)(4)(A). The 
term ‘excessive profits’ means the portion of the 
profits derived from contracts with the Departments 
* * * which is determined in accordance with this 
section to be excessive.” The section then recites 
the factors to be taken into consideration in deter¬ 
mining excessive profits. 
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Profits. Section 403(a)(4)(B) declares “The term 
‘profits derived from contracts with the Departments 
and subcontracts’ means the excess of the amount 
received or accrued under such contracts and sub¬ 
contracts over the costs paid or incurred with respect 
thereto.” In addition to this separate definition of 
“profits” as opposed to “excessive profits”, the sec¬ 
tion distinguishes “excessive profits” from “profits 
which are not excessive”. The word “profits” is not 
defined in the first Renegotiation Act of April 28, 
1942, or in the October 21, 1942 amendment. 

Earnings. This word is not used in the Renegotiation 
Act or in any of the amendments. 

Variance. This word is not used in the Renegotiation 
Act or in any of the amendments. 

Agreement. The first Renegotiation Act of April 28, 
1942, does not provide any terms for an agreement 
under the Act, although such power in the Secretary 
was probably inherent. The word “agreement” is 
not found anywhere in the first Renegotiation Act. 

The October 21,1942 amendment, Section 403(c) (4), 
for the first time gave the Secretary specific author¬ 
ity to “make such final or other agreements with a 
contractor or subcontractor for the elimination of 
excessive profits and for the discharge of any liabil¬ 
ity for excessive profits under this section, as the 
Secretary deems desirable”. 

This amendment further provided that such agree¬ 
ments might “contain such terms and conditions as 
the Secretary deems desirable” and that any such 
agreement shall be final and conclusive “according 
to its terms” and except for fraud, malfeasance or 
wilful misrepresentation “shall not be reopened as 
to the matters agreed upon, and shall not be modi¬ 
fied by any officer, employee or agent of the United 
States, and such agreement and any determination 
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made in accordance therewith shall not be annulled, 
modified, set aside or disregarded in any suit, action 
or proceeding.” 

The Renegotiation Act of 1943 (Revenue Act of 
1943 enacted February 25,-1944) which created the 
War Contracts Price Adjustment Board and gave 
power to the Tax Court to make redeterminations of 
excessive profits “de novo”, referred to agreements 
under the Act in the following terms (403(c) (1)): 

“ * * • the Board shall endeavor to make a final 
or other agreement with the contractor or subcon¬ 
tractor with respect to the elimination of excessive 
profits received or accrued, and with respect to such 
other matters relating thereto as the Board deems 
advisable”, also, 

“If the Board does not make an agreement with 
respect to the elimination of excessive profits re¬ 
ceived or accrued, it shall issue and enter an order 
determining the amount, if any, of such excessive 
profits * * * ”, also 

“Whenever the Board makes a determination of 
excessive profits, whether such determination is made 
hy order or is embodied in an agreement with the 
contractor or subcontractor, it shall, at the request 
of the contractor * * * prepare and furnish such con¬ 
tractor * * * with a statement of such determination, 
of the facts used as a basis therefor and of its rea¬ 
sons for such determination. Such statement s hall 
not be used in the Tax Court of the United States 
as proof of the facts and conclusions stated therein.” 

Section 403(c) (2) of the Renegotiation Act of 1943 
provided “Upon the making of an agreement, or the 
entry of an order * * * determining excessive profits 
the Board shall, etc.” 

Section 403(c)(4) repeats the language of the for¬ 
mer section and, finally, 

Section 403(e)(2), referring to redetermination 
de novo by the Tax Court, says: 

“any contractor or subcontractor * * # aggrieved by 
a determination of the Secretary made on and after 


6 


the date of the Revenue Act of 1943 with respect to 
any such fiscal year [that is, fiscal year ending before 
July 1, 1943] as to the existence of excessive 'profits 
which is not embodied in an agreement with the con¬ 
tractor or subcontractor, may, within ninety days, 
• • • file a petition with the Tax Court * * (Em¬ 
phasis in quoted language supplied.) 


Reply Argument 

Replying to Respondent’s Point I, Subdivision A 

Respondent’s argument here is predicated entirely upon 
the erroneous view that respondent’s right to reopen the 
renegotiation was, by the agreement of August 7,1942, lim¬ 
ited to a right to reopen the renegotiation only as to the 
variance between actual and estimated figures. The lan¬ 
guage relied upon by respondent is the last clause of the 
paragraph empowering respondent to “reopen the renego¬ 
tiation” which states “such negotiation shall relate only to 
such variance, if any”. 

Respondent’s interpretation is possible only if the word 
“negotiation” as used by the parties is to be replaced by 
the statutory word “renegotiation” which, of course, radi¬ 
cally changes the agreement between the parties, or, if the 
word “reopening” is to be substituted for the word “rene¬ 
gotiation” which effects even more radical change in the 
agreement. 

Respondent’s argument ignores the language used and 
attempts substantially to modify the agreement of August 
7, 1942. Thus, respondent argues (Respondent’s Brief, pp. 
12 and 13): 

“We submit that petitioner and respondent could 
agree and did agree to a final determination * * # sub¬ 
ject only to respondent’s limited right to reopen the 
agreement with respect to any variance between esti¬ 
mates and actual figures for the last six months of that 
period.” 
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The existence of a variance was the condition upon which 
the respondent could and did reopen the agreement, not a 
limitation on his right to do so. Once the renegotiation and 
the agreement were reopened by the Secretary, and further 
negotiations failed to produce a new agreement, the rights 
of the parties became purely statutory, the right of the 
Secretary being to make a determination as to the existence 
of excessive profits as commanded by the Act, and the right 
of the petitioner being to have a redetermination of exces¬ 
sive profits de novo by the Tax Court. 

Replying to Respondent’s Point I, Subdivisions B and C 

The argument here also is premised on the assumption 
that, in some fashion, respondent’s reopening of the rene¬ 
gotiation and the agreement was limited by the existence 
of the condition which respondent acted upon in reopening 
the agreement and the renegotiation. In footnote 5, on page 
14 of respondent’s brief, respondent makes the observation 
“we have not discussed in this brief respondent’s right to 
reopen the agreement of August 7, 1942, ‘if in his opinion 
the [petitioner] has in the course thereof furnished any 
false information’.” 

It is significant that respondent does not desire to dis¬ 
cuss this point. The agreement of August 7, 1942, con¬ 
tained two conditions under which the respondent could 
reopen, expressed in identical language, namely, “the right 
to reopen the renegotiation”, either in the event of vari¬ 
ances or in the event of false information. 

Pursuing respondent’s argument that the reopening be¬ 
cause of the variance limited the reopening to the variance, 
the same reasoning compels the conclusion that a reopening 
because of false information was meant by the parties to 
be a limitation on the Secretary to reopen only as to the 
items of false information. Neither conclusion is tenable. 

Under Point 1(B), respondent argues “that the matters 
not subject to reopening were final” (Respondent’s Brief, 
p. 14). This statement begs the question involved. What 
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matters are there in the renegotiation as exemplified by the 
agreement of August 7, 1942, which were not subject to 
reopening? Irrespective of any other language in the 
agreement of August 7, 1942, one thing stands out above 
all others and that is that the Secretary had the right 
(which he exercised) to reopen the renegotiation. Since 
the agreement of August 7, 1942, was by its explicit term 
a “settlement” as a matter of fundamental law the reopen¬ 
ing of the renegotiation was the setting aside of, an elec¬ 
tion not to be bound by, the settlement. The Secretary 
recognized this by his letter of March 26, 1945 (Jt. App., 
121) in which he stated that the agreement of August 7th 
had been reopened by him. 

Respondent argues that the Secretary was prohibited by 
statute from reopening the renegotiation!; in other words, 
that the Secretary of War assumed and exercised power 
which he did not legally possess. This is an evasion. As 
respondent has argued, at great length in Point II of his 
brief, the parties are assumed to have “provided for re¬ 
opening of the renegotiation • • • in the statutory context” 
existing at the time of their agreement, namely, August 7, 
1942. And as respondent argues, “it was stipulated that 
this agreement would ‘remain in full force and effect, not¬ 
withstanding any interpretation, amendment or disposition 
of the original Renegotiation Act\” 

In spite of this argument constituting a large part of his 
Point II, respondent argues in Point I that respondent 
could not have agreed to or have effectively reopened the 
renegotiation or the agreement because of the prohibition 
in the amendatory statute of October 21, 1942 which was 
not the law in August, 1942. 

No such prohibitive language as respondent quotes on 
page 14 of his brief existed on August 7, 1942. In its 
original form the Renegotiation Act did not even mention 
the word agreement. The purported prohibition which re¬ 
spondent cites came into the law on October 21,1942, months 
after the agreement of August 7, 1942, was signed, for the 
first time, and entirely in connection with agreements in 
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renegotiation proceedings authorized for the first time by, 
the amendments of October 21, 1942. 

In any event, the argument contains a further fallacy in 
that it assumes that the agreement of August 7, 1942, was 
an unconditional agreement, finally and irrevocably bind¬ 
ing on both parties, when in fact the agreement was con¬ 
ditional. Far from violating his trust, or the law, which 
respondent is now willing to assume in order to avoid the 
consequences of his further acts, Mr. Patterson, the then 
Under Secretary of War, exercised to the letter the rights 
given to the Government to reopen the renegotiation and 
to elect not to be bound by the settlement of August 7,1942. 
Anything he did thereafter must be construed in as favor¬ 
able a light as possible toward the viewpoint of legality, 
not illegality. Accordingly, Mr. Patterson had no legal al¬ 
ternative, once the agreement failed as a settlement, but 
to endeavor to procure a new agreement, or unilaterally 
declare the sum which had been paid under the contract, 
plus additional sums as he saw fit, to be “excessive profits” 
under the Act as it existed when such determination was 
made; this last alternative he elected by unilateral deter¬ 
mination dated March 26, 1945. 

Furthermore, the respondent’s argument ignores the ex¬ 
press language of the October 21, 1942 amendment which 
states “such agreements may contain such terms and con- 
ditions as the Secretary deems advisable [and] shall be final 
and conclusive according to its terms”. Respondent now 
argues that the Secretary was not empowered to insert a 
condition in the August 7, 1942 agreement and that it is to 
be declared final and binding irrespective of its terms and 
regardless of the express agreement between the parties. 

Respondent’s final argument under Point 1(B) also • 
neglects to state fully the law and the applicable facts. 
Thus respondent says on page 14 of his brief that Section 
403(e) (2) of the Renegotiation Act of 1943 “expressly limits 
the Tax Court jurisdiction to ‘a determination • • • not 
embodied in an agreement with the contractor’,” and “in 
this case the determination that petitioner should refund 
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$6,000,000. of its 1942 profits was ‘embodied in an agree¬ 
ment’.” 

The argument completely ignores the fact that the rene¬ 
gotiation and the agreement had been reopened and the 
settlement was no longer binding on the parties. Even 
beyond that point there is no justification for respondent 
to omit the most significant words from the language of 
Section 403(e)(2) quoted above. 

Tax Court jurisdiction is not limited to “a determina¬ 
tion * • • not embodied in an agreement”. The limitation 
is to “a determination of excessive profits not embodied in 
an agreement”. The agreement to return $6,000,000 out 
of 1942 earnings was not “a determination of excessive 
profits” within the meaning of the Act. Neither the term 
“excessive profits” nor the words “excessive” or “unreason¬ 
able” or any other words of like substance appears any¬ 
where in the agreement of August 7, 1942. 

Not only did the parties fail to use the words “excessive 
profits” or any other language showing a determination 
of excessive profits within the meaning of the Act, but their 
agreement, by its terms, refutes any such contention. The 
$6,000,000 was stated to be a sufficient return as to adjust 
earnings of petitioner on Government contracts since June, 
1939, a date almost three years prior to the enactment of 
the first Renegotiation Act and clearly prior to any period 
contemplated by Congress for the application of the Re¬ 
negotiation Act. The $6,000,000 was stated to be a “settle¬ 
ment” of liability, not a determination of excessive profits. 

Jurisdiction of the Tax Court is not prohibited by the 
existence of an agreement but by the existence of a deter¬ 
mination- of excessive profits embodied in an agreement, a 
condition which does not exist in the record of this case. 

Respondent’s contention that the agreement was a re¬ 
negotiation of three years’ profit would not, if correct, 
affect our position, but in actuality this contention is wrong. 
The agreement is clearly, by the repeated references in it 
to the profits realized or likely to be realized for the 1942 
fiscal year, a taking of that year’s profits only. That the 
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taking of 1942 fiscal year profits was to have the effect 
of adjusting profits for earlier years as well does not affect 
the fact that it was 1942 profits that were taken and whose 
taking -was confirmed by the unilateral determination of 
March 26, 1945, which determined $750,000 additional ex¬ 
cessive profits “in addition to the sums otherwise specified 
to be returned by the Contractor m under said agreement 
• * * ” (see our Main Brief, 17-18 and Jt. App. 29). 

Respondent’s Point I C is concerned entirely with a 
discussion predicated upon the assumed and unsupported 
premise that respondent had, and exercised, a right to 
reopen the renegotiation and the agreement, not only upon 
the condition of a variance but limited to the variance. 
We have demonstrated that the major premi.se finds no 
support in the record. 

As respondent argues on page 9 of his brief, the parties 
might have agreed to some method of adjusting the refund, 
which was based in part on estimates, other than the 
manner in which they actually agreed. In fact, respondent 
suggests on page 9 of his brief “they could have agreed 
that, regardless of any divergence between the estimates 
and the actual figures, the amount of profits petitioner 
should return would be determined finallv and unalterablv 
on the basis of estimates”. After suggesting this possibility, 
respondent proceeds for the rest of his brief on the basis 
that the parties had so agreed, and in fact urges this Court 
to instruct the Tax Court that that agency should limit 
its own jurisdiction to a determination of the variance, 
i.e., the difference between the estimated and actual earn¬ 
ings for a six months’ period. 

The plain fact is, no matter how respondent now believes 
the parties should have agreed, they actually agreed that 
the Secretary could reopen the renegotiation, or, to use 
the language of respondent’s brief, page 9, “They chose, 
instead, to leave open the possibility of upward or down¬ 
ward * * * adjustment of petitioner’s refund to the Govern¬ 
ment, in the event their estimates were substantially in¬ 
accurate”. This is exactly what petitioner urges, namely, 
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that the Government (the Tax Court, an agency in the 
executive branch of the Government) should determine 
finally how much of petitioner’s profits for 1942 were ex¬ 
cessive within the meaning of the Act. 

The method and means by which this was to be accom¬ 
plished have been ignored in respondent’s brief and are 
important. The steps, first by agreement and then by 
statute, were and are as follows: 

(1) $6,000,000 of profits realized or likely to be realized 

for the entire 1942 fiscal vear was to be returned and it was 

•> 

agreed that this constituted a “settlement” of 1942 liability. 
Half of the period involved was based on estimates, and, 
in fact, even the figures for the first half of the year, made 
as they were, without audit or provision for year-end adjust¬ 
ments in inventory, franchise taxes, etc., were merely peti¬ 
tioner’s “book figures”. 

(2) The Government had the right to exercise in its sole 
discretion (petitioner being given no similar right) to re¬ 
open the renegotiation if, in the opinion of the Secretary 
of War, there was a substantial variance between estimated 
and actual results in the last six months’ period. 

(3) After such reopening of the renegotiation, if any, the 
parties naturally contemplated conferences looking toward 
a new settlement agreement to replace the agreement of 
August 7, 1942. Since they had spent considerable time 
preparing and examining figures for three years (since 
June 1,1939) the parties had no desire to repeat this lengthy 
process in their new efforts to reach an agreement and 
they therefore agreed on August 7,1942, to limit any future 
negotiations (not renegotiation) to the facts concerning 
the variance. This they did, and, after long and fruitless 
negotiations, failed to arrive at any new agreement. 

(4) All of the foregoing steps were pursuant to the 
agreement After negotiations for a new agreement had 
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failed and the agreement of August 7, 1942, had been re¬ 
opened as well as the entire renegotiation process, the 
Government found itself with $6,000,000 belonging to the 
petitioner and undoubtedly the Secretary believed that the 
Government should retain this $6,000,000 and another 
$750,000 as excessive profits for the fiscal year 1942. The 
Government could not keep the $6,000,000 paid on a settle¬ 
ment agreement, the effect of which the Government itself 
had elected to nullify. The agreement itself carefully 
refrained from classifying any of the amount paid there¬ 
under as “excessive profits”. The only power of the 
Secretary to retain the $6,000,000 paid and to require pay¬ 
ment of another $750,000 was to determine under the statute 
that these amounts were “excessive profits” within the 
meaning of the Renegotiation Act and in its statutory 
context when such determination was made on March 26, 
1945. 

(5) The Secretary took this step on March 26, 1945. 
Realizing that this unilateral determination was subject 
to redetermination de novo by the Tax Court, the draftsman 
of the unilateral determination attempted, by use of tailor- 
made language, not found in any other unilateral deter¬ 
mination within the knowledge of petitioner’s counsel, to 
limit the Tax Court redetemiination to a six months’ in¬ 
stead of a full year period. However, he could not rest at 
unilaterally determining that $750,000 of profits for the 
last six months were “excessive”, for he still had the 
problem of what to do about the $6,000,000 paid for the 
full year under a now ineffective settlement. 

(6) The Secretary therefore made an attempt to bridge 
the gap by not mentioning the $6,000,000 by figures or the 
twelve months by dates in his unilateral determination. 
Instead, he stated that $750,000 was determined to be 
excessive profits realized in a six months’ period. He 
covered the $6,000,000 paid for the entire year by stating 
the “$750,000 so determined to be excessive is in addition 
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to the sums otherwise specified to be returned by the Con¬ 
tractor under said agreement and is hereinafter referred 
to as ‘additional excessive profits’” (Jt. App. 29). The 
Secretary’ also tried, in his unilateral determination of 
March 26,1945, to amend the agreement of August 7, 1942, 
by referring to the word “negotiation” as it appears in the 
agreement, as “renegotiation” as it appears in the statute 
(Jt. App. 27-28). 

It would seem that by the above method, the Secretary 
was hoping to avoid Tax Court redetermination of excessive 
profits of $6,750,000, and at the same time, to express the 
only legal basis upon which the Government could collect 
and retain $6,750,000. This method certainly left respond¬ 
ent in a position to straddle the issues in any subsequent 
proceedings. Thus, for example, if petitioner’s counsel 
decided that the unilateral determination of March 26, 
1945, covered only $750,000 and sought, in another court, 
to recover the consideration of $6,000,000 paid for the now 
ineffective settlement of August 7, 1942, respondent was 
in a position to contend that the $6,000,000 had been 
unilaterally determined to be “excessive profits” and only 
the Tax Court could have jurisdiction. Since, on such an 
election by petitioner, the ninety-day period to file in the 
Tax Court would undoubtedly have expired, the petitioner 
would be without remedy, if respondent’s position were 
sustained. 

If, on the other hand, petitioner sought redetermination 
of the determination that $6,750,000 were excessive profits, 
respondent had available the various arguments now raised 
in its brief. 

In this unseemly process of shopping around for a Court 
to hear the matter, petitioner might w’ell have lost all rights 
for redress. 

Fortunately, it is not necessary to argue here whether 
petitioner has rights in some other court The acts of 
respondent, and his unilateral determination of March 26, 
1945, lead inexorably to the conclusion that the settlement 
of August 7, 1942, which contained no “determination of 
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excessive profits” and which was in any event actually set 
aside by the Secretary by March 26,1945, did not constitute 
a bar to jurisdiction of the Tax Court, and the Secretary’s 
unilateral determination of March 26, 1945, however 
worded, is clearly a unilateral determination of excessive 
profits amounting to $6,750,000 for the year, not agreed 
to by petitioner, and by which petitioner has been aggrieved, 
and as to which it is entitled to redetermination de novo 
by the Tax Court in like manner as any other contractor. 

Replying to Respondent’s Point II 

Respondent here argues that petitioner in the August 7, 
1942 agreement agreed to be bound by any unilateral deter¬ 
mination that the Secretary might make in good faith in 
the future regardless of its amount. Respondent urges 
that inasmuch as the statute as originally enacted had 
no provisions for court review, petitioner had then no 
choice in the matter but to be bound by respondent’s deter¬ 
mination, and as petitioner might as well have agreed to 
be bound, it must have agreed to be bound. This extraordi¬ 
nary argument seems to us unsound both in its premises 
and its conclusion. 

In the first place, the original silence of the statute on 
the subject of judicial review did not mean that there was 
no right to review; the renegotiating authorities themselves 
took the position that such right to review did exist.* 

In the next place, while it is true that a party may make 
an agreement agreeing to be bound by the decision of the 
other party, such an agreement is never to be implied but 

* See, for example, the statement of the Departments conducting 
renegotiation in Data on Renegotiation of Contracts, December 9, 
1943, printed for use of the Senate Committee on Finance, p. 10: 

“(1) Scope and method of judicial review.—The depart¬ 
ments concerned with renegotiation have repeatedly stated that 
they had no objection to the making of some statutory provision 
for judicial review and, in fact, have expressed the opinion 
that such right of review exists under the present law. * * * ” 
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must be made in clear terms. In the very latest case on 
the subject, United States v. Moorman, decided January 
9, 1950, 94 Law. Ed. Advance Opinions 227, the United 
States Supreme Court, in interpreting a contract provision 
making the Secretary of War’s decision final and binding, 
said: 

“It is true that the intention of parties to submit 
their contractual disputes to final determination outside 
the courts should be made manifest by plain language. 
Mercantile Trust Co. v. Hensey, 205 IT. S. 298, 309” 
(94 Law. Ed. at 230). 


And in the cited case, Mercantile Trust Co. v. Hensey, 
205 U. S. 298, 309, the Court held that where a building 
contract called for an architect’s certificate before final 
payment of the contractor but did not provide that the 
certificate was final and conclusive, the obtaining of the 
certificate by the contractor did not exempt him from 
liability for defective work, the Court saying: 

“To make such a certificate conclusive requires plain 
language in the contract. It is not to be implied.” 

Instead of “language as plain as draftsmen could use”, 
which was how the Supreme Court characterized the con¬ 
tract provision in United States v. Moorman (94 Law. Ed. 
at 231), we have in the instant case a mere implication 
based on a doubtful premise. It is unreasonable to hold 
that in the instant case, where large sums of money are 
involved, petitioner agreed by mere inference to be bound 
by any unilateral determination of the Secretary. 

As respondent’s main argument is completely without 
merit as a matter of contract law, it cannot be bolstered by 
his subsidiary argument from the history of the statute. 
But the statutory history in fact does not support his con¬ 
tention. The agreement had been made before there was 
a statutory provision giving such agreements validity and 
making them binding on the Government. Furthermore, 
as we have shown above, the clarifying amendments of 
October 21,1942, did not purport in any way to give agree- 
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raents a finality which they did not have by their terms, 
and contemplated that the Secretary might make non-final 
agreements. There is no indication that the reference in 
(c) (4) to determinations made in accordance with an agree¬ 
ment has any bearing on the instant situation where we 
have a determination made after the reopening of an agree¬ 
ment. In any event the phrase is found in the October 21, 
1942 amendment to (c)(4) of the Act and cannot govern 
the later amendment made on February 25, 1944, which 
added Sections (e)(1) and (e)(2) to the Act and which 
provided for Tax Court jurisdiction and redetermination 
de novo of a determination of excessive profits “not em¬ 
bodied in an agreement”. 

The very fact that Congress in setting up Tax Court 
jurisdiction did not use the phrase “determinations made 
in accordance with an agreement” but used the quite differ¬ 
ent language, “a determination of the Secretary * * * as 
to the existence of excessive profits, which is not embodied 
in an agreement”, shows that Congress intended to confer 
Tax Court jurisdiction over every unilateral determination. 
(See also our Main Brief, pp. 30-32, that all that was 
intended to be excluded from Tax Court jurisdiction was 
closed agreements.) 

The unilateral determination of March 26, 1945, is cer¬ 
tainly not an agreement or a determination of excessive 
profits embodied in an agreement, and it is, therefore, 
within the jurisdiction of the Tax Court to make a redeter¬ 
mination de novo, which for the reasons stated in Point II 
of our main brief, should be a determination of petitioner’s 
excessive profits realized during its fiscal year ending 
October 31, 1942. 


In this reply brief we have endeavored to limit ourselves 
to those matters in respondent’s brief calling for further 
comment and have not undertaken to repeat the arguments 
in our main brief. 

Respondent apparently does not dispute our contention 
that this Court has jurisdiction to review the Tax Court’s 
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decision. To the cases cited in Point III of our main brief 
on the jurisdiction of this Court there should be added 
the recent decision of this Court in Blanchard Machine 
Company v. Reconstruction Finance Corporation Price 
Adjustment Board, 177 F. 2d 727 (decided October 17, 
1949). In that case this Court reviewed on the merits 
such questions as whether the renegotiation proceeding 
there involved was timely commenced, and whether the 
amendment to the Renegotiation Act providing for renego¬ 
tiation of contracts with the Reconstruction Finance Cor¬ 
poration was retroactive, and whether, if retroactive, the 
amendment was constitutional. This Court overruled the 
Government’s contention that it had no jurisdiction to re¬ 
view, saying at page 728: 

“Since the provision of the Act relied upon ascribes 
finality only to the Tax Court’s determination of ‘the 
amount’ of excessive profits (the issue eliminated by 
stipulation) and ‘leaves untouched, by direct reference 
or otherwise, the remaining content of section 1141(a) 
of the Internal Revenue Code’, United States Electrical 
Motors v. Jones, 80 U. S. App. D. C. 329, 153 F. 2d 
134, 136, we think respondent’s contention in respect 
to our lack of jurisdiction to review the questions here 
presented is untenable.” 

•1 

Respectfully submitted, 

Eugene Daniel Powers, 

135 William Street, 

New York 7, N. Y., 
Attorney for Petitioner on Review . 


Henry Epstein, 
Edwin D. Hays, 
James M. Grossman, 
of Counsel. 










